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r e d a q t o r i s g a n

biznesdavebze sasamarTlo gadawyvetilebaTa samarTlebrivi kvlevis idea ukav-
Sirdeba am kategoriis davebze arsebuli aqtualuri da zogierT SemTxvevaSi,
problemuri sakiTxebis warmoCenas.

erTgvarovani sasamarTlo praqtika, ganWvretadi da gonivruli kanonmdeblo-
ba waaxalisebs qveyanaSi investorebsa da biznesis warmoebiT dainteresebul
sxva pirebs, romelTaTvisac umniSvnelovanesia saxelmwifos samarTlebrivi ur-
TierToba da kompaniebis saqmianobaze zegavlenis mqone Sida faqtorebi _ erov-
nuli kanonmdebloba da sasamarTlo praqtika.

vfiqrob, am kategoriis davebze sasamarTlo gadawyvetilebiT dadgenili praq-
tikuli sakiTxebiT dainteresdebian, rogorc moqmedi mosamarTleebi, ise praq-
tikosi iuristebi da bizneswreebis warmomadgenlebi.

ganxorcielebuli kvleva daexmareba maT sasamarTlo praqtikiT dadgenili sa-
marTlebrivi sakiTxebis ukeT gaazrebasa da aRqmaSi, agreTve, konfliqturi si-
tuaciebis marTebulad gadawyvetaSi.

kvleva Cemi xelmZRvanelobiT ganaxorciela saqarTvelos uzenaesi sasamar-
Tlos samoqalaqo saqmeTa palatis mweralma TanaSemwem  _ ilona gaguam.

uTuod iqneba gaTvaliswinebuli sakiTxiT dainteresebul pirTa mosazrebebi
erTgvarovani praqtikis danergvis mimarTulebiT, samomavlod gansaxorciele-
bel araerT wamowyebaSi.

mzia Todua

saqarTvelos uzenaesi sasamarTlos Tavmjdomaris moadgile,

samoqalaqo saqmeTa palatis Tavmjdomare



Sesavali

niSandoblivia, rom saqarTveloSi sabazro ekonomikis zrdisa da Tavisufali
mewarmeobis ganviTarebis mniSvneloba qveynis ekonomikuri gaZlierebisa da sta-
bilurobis misaRwevad ganuzomlad didia. Zlieri ekonomika amyarebs saxelmwi-
fos erovnul usafrTxoebas, keTildReobasa da Tavisuflebas. maTi Semdgomi
ganviTarebisaTvis yuradReba unda mieqces Sesabamisi sainvesticio garemos Seq-
mnas, ramdenadac biznesiT dakavebuli pirisaTvis metad mniSvnelovania saxel-
mwifos samarTlebrivi urTierToba da kompaniis saqmianobaze moqmedi Sida faq-
tori _ erovnuli kanonmdebloba1.

biznessa da samarTals Soris harmoniuli damokidebuleba gansazRvravs eko-
nomikuri da samewarmeo saqmianobis warmatebas qveynis farglebSi. biznessaq-
mianobisas davis warmoSobis SemTxvevaSi, investors2 ufleba aqvs, isargeblos
davis gadawyvetis efeqtiani saSualebebiT. saxelmwifos roli ki, am mimarTu-
lebiT, pozitiuri valdebulebis jerovnad Sesrulebaa, rac samarTlebrivi
dacvis efeqtiani saSualebebis Seqmnas gulisxmobs [saqarTvelos konstituci-
is 42-e muxli, adamianis uflebaTa evropuli konvenciis (SemdegSi: evrokonven-
cia) me-6 muxli].

am TvalsazrisiT, mniSvnelovania, saxelmwifoSi arsebobdes ucxo qveynis me-
warme subieqtTa saqmianobis xelSemwyobi, naTlad Camoyalibebuli da ganWvre-
tadi sakanonmdeblo baza, agreTve, stabiluri sasamarTlo praqtika.

amJamad, saqarTveloSi danergilia qonebrivi davebis ganxilvis rogorc sasa-
marTlo, ise _ arasasamarTlo (mediacia, arbitraJi) saSualebebi.

gansaxilvel SemTxvevaSi, yuradReba maxvildeba biznesdavebis gadawyvetis sa-
sarCelo formasa da, Sesabamisad, sasamarTloSi maTi ganxilvisa da gadawyve-
tis samarTlebriv problematikaze, rogorc materialuri, ise _ saproceso sa-
marTlebrivi TvalsazrisiT.

mxedvelobidan ar unda gamogvrCes is garemoeba, rom investiciebi aris ekono-
mikuri ganviTarebis wyaro, romlis erT-erT saxed saerTaSoriso investicia
warmodgeba. saerTaSoriso ekonomikuri investirebis gaRrmavebis kvalobaze ki,
mZafri konkurenciis pirobebSi, umTavresi yuradRebis sagani unda gaxdes biz-
nesdavebze stabiluri da ganWvretadi sasamarTlo praqtikis arseboba. rac, Ta-
vis mxriv, gaadvilebs davebis ganxilvis process da, imavdroulad, davaTa mSvi-
dobiani (megobruli) mogvarebis upiratesobas TvalsaCinos gaxdis, `ramdena-
dac sasamarTloSi davis warmoeba da gadawyvetilebis miReba dakavSirebulia
saukeTeso SemTxvevaSi, saproceso vadebTan, xolo uares SemTxvevaSi _ kanoniT
dadgenili vadebis gaWianurebasTan. gasaTvaliswinebelia isic, rom am dros,
mxares uwevs saproceso xarjebis (sasamarTlosa da sasamarTlos gareSe) gaRe-

1 ix. n. pepanaSvili, „biznes samarTali“, gamomcemloba „bona-kauza“, Tb. 2011, 31, 32.
2 „investorad miiCneva fizikuri an iuridiuli piri, agreTve, saerTaSoriso organizacia, ro-

melic axorcielebs investiciebs saqarTveloSi“. „sainvesticio saqmianobis xelSewyobisa da
garantiebis Sesaxeb saqarTvelos kanoni“, muxli 2.1. 12 noemberi, 1996 weli. #473-1s; „investo-
rad gvevlinebian an kapitalis mflobelebi, an is pirebi, romlebic uflebamosili arian, iuri-
diuli piris saxeliT miiRon sainvesticio da safinanso gadawyvetilebebi“. ix. n.Jvania, „saer-
TaSoriso politikuri ekonomia“. Tb. socialur mecnierebaTa centri, 2006, 47.
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bac, romlebic SeiZleba, mniSvnelovnad aRematebodes davis mSvidobiani gziT
mogvarebisas gaweul xarjebs~3.

sainvesticio saqmianoba, ukavSirdeba samewarmeo saqmianobas, anu komerciul
mizans. samoqalaqo samarTalwarmoebis wesiT gansjadi davebi ki, romlebSic
procesis Tundac, erT-erT mxareze warmodgenili arian kerZo samarTlis iu-
ridiuli pirebi, eqcevian komerciuli, e.w. biznesdavebis4 kategoriaSi.

kvlevaSi dasaxuli mizniT Seswavlilia sasamarTlo davebi, romlebic warmoi-
Soba komerciuli, biznessaqmianobis ganxorcielebis procesSi.

davaTa ganmapirobebeli faqtorebis warmoCenisa da sasamarTlo praqtikis ukeT
Seswavlis mizniT, SesaZlebelia maTi klasificireba pirobiTad qvemoT moce-
muli saxiT.

warmodgenili kvleva xels Seuwyobs davaTa megobrulad mogvarebis upirate-
sobis Ziebas, xolo sasamarTlo xelmisawvdomobis farglebSi5, davis perspeq-
tiulobis kvlevas.

imavdroulad, TvalsaCinos gaxdis arsebuli sakanonmdeblo xarvezebis gamos-
worebis aucileblobas; gamarTuli kanonmdeblobiTa da ganWvretadi sasamar-
Tlo praqtikiT ki, SesaZlebelia investorisaTvis samarTlebrivad mimzidve-
li garemos formireba.

3 ix. m.Todua „kerZo samarTlis normebis funqciuri klasifikaciis mniSvneloba samoqalaqo daveb-
ze gadawyvetilebis miRebisas“. Tsu, samarTlis mimoxilva, specialuri gamocema #1, 2016, 156.

4 biznesi (ing. business, enterprise) aRniSnavs komerciul an savaWro saqmianobas; materialuri formis
produqtis an momsaxurebis warmoebasa da mis realizaciasTan dakavSirebul saqmianoba, romelic
uzrunvelyofs mogebas, xolo saerTaSoriso doneze, es saqmianoba dakavSirebulia, agreTve, in-
vesticiebTan: pirdapiri ucxouri investiciebi. ix. https://en.wikipedia.org/wiki/Business. 07.02.2017.

5 saqarTvelos samoqalaqo saproceso kodeqsis (SemdegSi - sssk-is) me-2 muxli da evrokonvenci-
is me-6 muxli.
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Tavi I. kompaniis partniorisa da
direqtoris pasuxismgeblobis problema

2.1. mimoxilva

korporaciuli marTvis srulyofili sistemis arseboba warmogvidgeba, rogorc
qveyanaSi kompaniebis6 stabiluri funqcionirebis, metadre ki, ucxouri inves-
ticiebis Seuferxebeli Semodinebis ganmapirobebeli faqtori.

korporaciul marTvaSi vgulisxmobT ufleba-movaleobebis urTierTmimar-
Tebas sazogadoebis partniorebs/aqcionerebs, rogorc sazogadoebis mar-
Tvis kolegiur organoebsa da direqtorebs Soris.

am procesSi, ganuzomlad didi mniSvneloba eniWeba direqtoris mxridan keTil-
sindisierebisa da gulisxmierebis standartis daculobas. miT ufro, im viTa-
rebaSi, rodesac sakanonmdeblo mowesrigebis pirobebSi srulyofil normati-
ul regulacias, am uflebamosilebis SesrulebasTan dakavSirebiT, ar vxvde-
biT. arada, unda aRiniSnos, rom investorisaTvis, romelic apirebs fulis da-
bandebas konkretuli samewarmeo saqmianobis/biznesis sferoSi, ganmsazRvre-
li mniSvnelobisaa, Tu romeli wesiT mowmdeba kolegiuri organoebisa da di-
reqtorTa mier miRebuli gadawyvetilebis marTlzomiereba, sxva sityvebiT,
eqvemdebareba Tu ara sasamarTlo kontrols kompaniis marTvis procesSi
warmoqmnili sadavo sakiTxebi.

korporaciuli samarTlis sakvanZo sakiTxebis gadasawyvetad sasamarTlo
praqtikas udidesi mniSvneloba aqvs, igulisxmeba samarTlis swored is as-
peqtebi, sadac normatiuli mowesrigebis simwiris kvalobaze samarTleb-
rivi regulaciis tvirTi sasamarTlos awevs.

kvlevis es nawili daeTmoba saqarTvelos uzenaesi sasamarTlos gadawyvetile-
baTa analizs, romelSic warmoCenilia sawarmoTa marTvis procesSi arsebuli
samarTlebrivi problemebi, ZiriTadad ki, yuradReba gamaxvildeba marTvis ko-
legiuri organoebisa da direqtorTa im saqmianobaze, romlebic iuridiul ze-
gavlenas axdenen sazogadoebis kolegiuri organos calkeuli wevrebis (aqci-
oneri/partniori), gareSe pirebisa da, maT Soris, saxelmwifos interesebze.

6  SeniSvna: romanul-germanuli samarTlis wevri qveynebis samoqalaqo kodeqsebi komerciuli
iuridiuli piris srulyofil, sakanonmdebelo ganmartebas ar iZleva, rac imiTaa ganpirobe-
buli, rom am qveynebis samarTlisaTvis upiratesi mniSvnelobis mqonea samarTlebriv urTier-
TobebSi iuridiuli pirebis monawileobis formebi. qarTul samarTalSic iuridiuli piris niS-
nebi im samarTlis normebidan gamohyavT, romlebic saqarTvelos samoqalaqo kodeqsSi, mewar-
meTa Sesaxeb saqarTvelos kanonisa da sagadasaxado kodeqsis garkveul muxlebSia mimobneuli
da Tavisi SinaarsiT iuridiuli pirebis samarTlebriv mdgomareobas gansazRvraven, magali-
Tad, sagadasaxado kodeqsis 21-e muxlis mixedviT, sawarmod iTvlebian warmonaqmnebi, romle-
bic ekonomikur saqmianobas ewevian an ekonomikuri saqmianobis gansaxorcieleblad arian Seq-
mnili. „mewarmeTa Sesaxeb“ saqarTvelos kanonis pirveli muxlis me-2 punqti ki, samewarmeo saq-
mianobad miiCnevs marTlzomier da araerTjerad saqmianobas, romelic xorcieldeba mogebis
mizniT, damoukideblad da organizebulad.
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2.2. partniorTa krebis mowvevis problema, partnioris
garicxva

erT-erT saqmeSi7 sazogadoebis 50%-iani wilis mflobeli partnioris sazo-
gadoebidan garicxvis Sesaxeb partniorTa krebis gadawyvetilebis kanoni-
erebis sakiTxi im safuZvliT dadga, rom partniorTa krebas eswrebodnen mxo-
lod sazogadoebis 50%-iani wilis mflobeli partniorebi.

saapelacio sasamarTlom partniorTa krebis gadawyvetilebaunarianoba im mo-
tiviT ar cno, rom, vinaidan krebas eswrebodnen mxolod sazogadoebis 50%-ia-
ni wilis mflobeli partniorebi, ̀ mewarmeTa Sesaxeb~ saqarTvelos kanonis (Sem-
degSi _ mewarmeTa kanoni) me-91 muxlis meore punqtis 2011 wlis 24 ivnisamde
moqmedi redaqciiT da sazogadoebis wesdebis mixedviT, kreba gadawyvetile-
baunariani ver iqneboda misi pirvelive mowvevis SemTxvevaSi.

gansaxilveli saqmis farglebSi, sakasacio palatis msjelobis sagans warmoad-
genda partniorTa krebis gadawyvetilebaunarianobis kvleva mewarmeTa kano-
nis me-91 muxlis meore punqtis 2011 wlis 24 ivnisamde moqmedi redaqciiT
gaTvaliswinebuli samarTlebrivi safuZvliT, romlis mixedviT partniorTa
kreba, romelic konkretuli dRis wesrigiT pirveladaa mowveuli, gadawyveti-
lebaunariania mxolod im SemTxvevaSi, Tu mas eswreba xmebis umravlesobis (50%-
ze meti xmis) mqone partniori (partniorebi). partniorTa krebaze miRebuli ga-
dawyvetilebis kanoniereba swored im dasabuTebiT iqna uaryofili, rom ar das-
turdeboda krebis ganmeorebiT mowvevisa da sazogadoebidan 50%-iani wi-
lis mflobeli partnioris garicxvaze uflebamosileba.

2.3. partniorisa da direqtoris piradi pasuxismgebloba

precedentuli mniSvnelobis korporaciul davaSi8, sakasacio palatam imsje-
la kompaniis sagadasaxado valdebulebebisaTvis misi partniorebis piradi pa-
suxismgeblobis sakiTxze da davis mosawesrigeblad gamoiyena mewarmeTa kano-
nis me-3 muxlis me-6 punqti.

kreditorisaTvis miyenebuli zianis faqtobrivi garemoebis dadasturebis pi-
robebSi sakasacio palatis msjelobis sagani iyo, ekisrebaT Tu ara kompaniis
partniorebs pirdapir da uSualod, mTeli maTi qonebiT pasuxismgebloba kom-
paniis sagadasaxado valdebulebebisaTvis, im SemTxvevaSi Tu, dadasturebulia,
rom kompanias aRniSnuli valdebulebebis Sesruleba ar SeuZlia.

kvlevis aqtualoba swored im normatiulma mowesrigebam ganapiroba, rom kor-
poraciuli samarTali erTmaneTisagan ganasxvavebs kompaniis valdebulebebi-
saTvis direqtorisa da partnioris piradi pasuxismgeblobis samarTlebriv sa-
fuZvlebs, saxeldobr, mewarmeTa kanonis 44-e muxlis moqmedebis pirobebSi sa-
zogadoebis valdebulebebisaTvis sazogadoebis partniorebi da, miT ufro, di-
reqtori, Cveulebriv SemTxvevaSi, piradi qonebiT pasuxs ar agebs. Tumca, da-

7 ix. susg #as-764-715-2010, 18 aprili, 2011 weli.
8 ix. susg #as-1158-1104-2014, 06 maisi 2015 weli; #as-1307-1245-2014, 06 maisi 2015 weli.
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saxelebuli dava dakvalificirda miTiTebuli normidan im sagamonakliso
SemTxvevad, rodesac kanonis me-3 muxlis me-6 punqtis normatiuli Sinaar-
si daSvebad miiCnevs kompaniis valdebulebebisaTvis pasuxismgeblobis da-
kisrebas maTi partniorebisaTvisac. normidan gamonakliss ki, is faqtob-
rivi garemoeba warmoSobda, rom dasturdeboda maTi mxridan pasuxismgeb-
lobis SezRudvis samarTlebrivi formis borotad gamoiyeneba.

am TvalsazrisiT, davis farglebSi ganimarta pasuxismgeblobis SezRudvis
borotad gamoyenebaSi nagulisxmevi normatiuli Sinaarsi, romelic, saka-
sacio palatis mosazrebiT, `..moicavs ara mxolod pasuxismgeblobis SezRud-
vis korporaciuli formis borotad gamoyenebas (magaliTad, korporaciis, ro-
gorc mxolod partnioris miznis misaRwevi `instrumentis~ daniSnulebiT ga-
moyeneba; `korporaciuli formalobebis daucveloba~; korporaciis, rogorc
partnioris ̀ alter egos~ arseboba), aramed, Tavad SezRuduli pasuxismgeblo-
bis, rogorc pasuxismgeblobis komponentis, borotad gamoyenebas, rac gulis-
xmobs partnioris mier pasuxismgeblobis SezRudvis privilegiis martooden
sxvisi interesebis sazianod gamoyenebas da sakuTari ekonomikuri riskebisa da
danakargis sxvaze gadakisrebas kreditoris ganzrax SecdomaSi SeyvaniT. par-
tnioris amgvari qmedeba vlindeba maSin, roca SezRuduli pasuxismgeblobis sa-
zogadoebis partniori sazogadoebaSi uSualod xelmZRvanelobs da axorcie-
lebs iseT saqmianobas, romelic miznad isaxavs gadasaxadebisagan Tavis aride-
bas, anu, roca sazogadoeba partnioris mier gamoiyeneba aradeklarirebuli Se-
mosavlis magenerirebeli wyaros daniSnulebiT~.

davis farglebSi, agreTve, ganimarta kompaniis direqtoris fiduciuri mova-
leobis darRvevaSi nagulisxmevi mewarmeTa kanonis me-9 muxlis me-6 punqtis
normatiuli Sinaarsic, romelic, palatis mosazrebiT, `..sazogadoebis saqmee-
bis keTilsindisierad gaZRolis movaleobasTan erTad, direqtorisagan moiT-
xovs, miiRos iseTi gadawyvetilebebi, romlebic gamoiwvevs kompaniis mogebis
gazrdas. aRniSnuli gadawyvetilebebi SeiZleba, iyos maRali riskis matarebe-
lic da mcdaric, Tumca, `biznesgadawyvetilebis marTebulobis~ prezumfcii-
dan gamomdinare, Tu xelmZRvaneli keTilgonierebis farglebSi moqmedebs im
rwmeniT, rom misi gadawyvetileba miRebulia sazogadoebis saukeTeso intere-
sebis dacvis mizniT da, am gadawyvetilebis miRebisas, igi informirebuli iyo
im zomiT, rac mas, mocemul viTarebaSi, sakmarisad miaCnda, am gadawyvetilebis
SedegebisaTvis kompaniis direqtori daculia piradi pasuxismgeblobisagan~.
sakasacio palatam aRniSna, rom ̀ ..arsebobs ori mizezi, romlis gamoc, xelmZRva-
neli ar aris valdebuli, kompaniis momgebianobis gazrdis mizniT CaerTos iseT
saqmianobaSi, romelic sawarmos mier gadasaxadebis damalvas iwvevs: (a) gadasa-
xadebisaTvis Tavis aridebis sqemis ganxorcieleba iwvevs misi ganmaxorcieleb-
lebis pirad sisxlissamarTlebriv pasuxismgeblobas; (b) gadasaxadebisaTvis Ta-
vis aridebis finansuri Sedegebi SesaZlebelia katastrofuli aRmoCndes kom-
paniisaTvis da `marTebuli biznesgadawyvetilebis~ miRebis standarti direq-
tors akisrebs movaleobas, ar CaerTos gadasaxadebisaTvis Tavis aridebis uka-
nono saqmeebSi. imavdroulad, kompaniis xelmZRvanelebis mier sisxlissamar-
Tlebrivi danaSaulis Cadena, gansakuTrebiT korufciuli qmedebebi, direq-
torTa imgvar sajaro valdebulebebs, romelic gulisxmobs kanonis fargleb-
Si moqmedebis valdebulebas, gardaqmnis mas kompaniis winaSe zrunvis movaleo-
bis Semadgenel Sida valdebulebadac~. Sesabamisad, kompaniis partniorebisa da
direqtorebis pasuxismgebloba gavrcelda gadauxdeli gadasaxadis ZiriTad
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Tanxasa da imavdroulad, sagadasaxado kodeqsiT gaTvaliswinebul sauravzec.

unda aRiniSnos isic, rom saxelmwifos mimarT kompaniis valdebulebebis
gamo, direqtoris piradi pasuxismgeblobis sakiTxs, sakasacio palata ara-
erTgvarovnad udgeba.

sxva samoqalaqo saqmeSi9, sakasacio palatam yuradReba gaamaxvila kompaniis sa-
gadasaxado valdebulebebisaTvis direqtoris pasuxismgeblobis farglebsa da
mis samarTlebriv problematikaze, ra drosac miiCnia, rom davis mosawesrigeb-
lad mewarmeTa kanonis me-9 muxlis me-6 punqtis gamoyeneba ar aris mniSvnelo-
vani gareSe piris (iqneba es saxelmwifo Tu sxva) mxridan direqtorisaTvis pa-
suxismgeblobis dakisrebis miznebisaTvis. sakasacio palatam, aRniSnul saqme-
Si ganmarta, rom `..miTiTebuli norma sawarmos da ara saxelmwifos/me-3 pirs
aniWebs meore mopasuxisaTvis miyenebuli zianis anazRaurebis moTxovnis uf-
lebas (`am muxlis pirvel punqtSi miTiTebuli pirebi da sameTvalyureo sab-
Wos wevrebi sazogadoebis saqmeebs unda gauZRvnen keTilsindisierad; kerZod,
zrunavdnen ise, rogorc zrunavs analogiur Tanamdebobaze da analogiur pi-
robebSi myofi Cveulebrivi, saRad moazrovne piri da moqmedebdnen im rwmeniT,
rom maTi es moqmedeba yvelaze xelsayrelia sazogadoebisaTvis. Tu isini ar Se-
asruleben am movaleobas, sazogadoebis winaSe warmoSobili zianisTvis pasuxs
ageben solidarulad, mTeli Tavisi qonebiT, pirdapir da uSualod...~). amas gar-
da, biujetis sasargeblod gadasaxadis gadaxdis valdebuleba ekisreba sawar-
mos da ara mis direqtors, amitom misTvis, sagadasaxado valdebulebis Seus-
ruleblobis gamo, jarima-sauravebis dakisreba dauSvebelia~.

2.4.kompaniis marTvis procesSi partnioris monawileobis
minimaluri standarti

mewarmeTa kanonis me-3 muxlis me-10 punqtis Tanaxmad, sazogadoebis yovel par-
tniors aqvs wliuri angariSis aslisa da sazogadoebis yvela publikaciis mi-
Rebis ufleba. garda amisa, mas ufleba aqvs, Seamowmos wliuri angariSis siswo-
re da am mizniT, gaecnos sazogadoebis dokumentacias uSualod an auditoris
meSveobiT... kontrolisa da Semowmebis CamoTvlili uflebebi SeiZleba, Seiz-
Rudos mxolod amave kanoniT, gafarToeba ki, SesaZlebelia wesdebiT. mewarme-
Ta kanonis 46-e muxlis me-4 punqtis Tanaxmad, direqtorebma partnioris moT-
xovnis safuZvelze dauyovnebliv unda miawodon mas informacia sazogadoebis
saqmianobis Sesaxeb da neba darTon, gaecnos sazogadoebis wignebsa da Canawe-
rebs.

sazogadoebis partnioris aRniSnuli uflebis realizebaze pasuxismgebel su-
bieqtebs warmoadgenen sazogadoebis direqtori, rogorc sazogadoebis xel-
mZRvanelobasa da warmomadgenlobaze pasuxismgebeli piri da, bunebrivia, Ta-
vad _ sazogadoeba.

niSandoblivia, rom sazogadoebis saqmianobis amsaxveli informaciis miRe-
biT daculia sazogadoebis marTvaSi partnioris monawileobis minimaluri
standarti. direqtoris mxridan am valdebulebis Sesruleba eqvedebareba

9 Sdr: susg #as-176-163-2015, 4 oqtomberi, 2016 weli.
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sasamarTlo kontrolsac10. am mxriv, TvalsaCinoa qmedebis davaldebule-
bis (sazogadoebis saqmianobis amsaxveli dokumentaciis gadacema) Sesaxeb
sarCelebi, romelTa dakmayofilebis gamomricxvel garemoebad sasamarTlo
ar iTvaliswinebs sazogadoebis/direqtorTa kvalificiur Sedavebas, TiT-
qos, uflebis dacvis sasarCelo formis gamoyenebamde partniori ar cdi-
lobda sasurveli informaciis uSualod maTTvis mimarTvis gziT mopove-
bas. mewarmeTa kanoni sarCelis dakmayofilebis winapirobad ar iTvaliswinebs
sazogadoebis saqmianobis Sesaxeb informaciis werilobiTi moTxovnis aucileb-
lobas, aramed sakmarisia, gamovlindes sazogadoebis direqtoris mxridan sa-
zogadoebis partniorebisaTvis kanoniT gaTvaliswinebuli dokumentebis ga-
sacnobad gadacemaze nebis ararseboba, rom sarCeli dakmayofildes.

sxva saqmeSi11 pirveli instanciis sasamarTlo gadawyvetilebiT SeizRuda aq-
cioneris xelmisawvdobis ufleba sazogadoebis finansur dokumentaciaze, im
motiviT, rom direqtors ufleba ar hqonda, gaeca kompaniisaTvis safrTxis Sem-
cveli dokumentebi. Tumca, saapelacio saCivris ganxilvis farglebSi, sasamar-
Tlom imsjela mewarmeTa kanonis me-3 muxlis me-10 punqtisa da 53-e muxlebis
Semadgenlobaze, romlebic aqcioneris mier sawarmos saqmianobasTan dakavSi-
rebiT informaciis (dokumentaciis) mopovebis uflebasTan dakavSirebiT, ur-
TierTSemzRudvel debulebebs ar Seicavs, piriqiT _ erTmaneTs avsebs da azus-
tebs. amasTan, dokumentaciis gacnobis ufleba moicavs am dokumentaciis as-
lebis gadacemis moTxovnis uflebasac, xolo 53-e muxlis 31 punqti _ sadavo
sakiTxs ar exeba. miTiTebuli norma aregulirebs aqcioneris mier saerTo kre-
bis dRis wesrigis TiToeul punqtTan dakavSirebiT direqtorebisa da sameT-
valyureo sabWos wevrebisaTvis ganmartebebis moTxovnis wardgenis wess.

2.5.proceduruli sakiTxebi

2.5.1. aRsaniSnavia, rom partniorTa krebis gadawyvetilebaunarianobis mtkice-
bis tvirTi ekisreba gadawyvetilebis mimReb partniorTa nawils. saxeldobr,
davaSi, romelSic sadavo iyo mewarmeTa kanonis me-91 muxlisa da sazogadoebis
wesdebis mixedviT krebis mowvevis proceduruli wesebis daculoba da, Sesaba-
misad, krebaze miRebuli gadawyvetilebis kanoniereba, sakasacio palatam im ga-
remoebis mtkicebis movaleoba, rom kreba ganmeorebiT iyo mowveuli, daakisra
krebaze miRebuli gadawyvetilebis kanonierebaze mimTiTebel mxares.

2.5.2. zianis anazRaurebis Sesaxeb davas, mtkicebulebaTa Sefasebisa da faqtob-
rivi garemoebebis dadgenis TvalsazrisiT, jerjerobiT sakasacio palata ara-
erTgvarovnad udgeba. mxedvelobaSia, samoqalaqo saqmeebi, romlebSic kompa-
niis direqtorisa da partniorisaTvis saxelmwifo biujetisaTvis miyenebuli
zianis anazRaurebis moTxovnebi iqna ganxiluli da sarCeli zianis anazRaure-
bis Sesaxeb emyareboda kanonier ZalaSi Sesul gamamtyunebel ganaCens (danaSa-
uli gaTvaliswinebuli saqarTvelos sisxlis samarTlis kodeqsis 218-e muxliT,
rac didi odenobiT gadasaxadebisaTvis Tavis aridebaSi gamoixata).

10 ix. susg #as-31-28-2015, 24 marti, 2015 weli; #as-800-759-2013, 24 ianvari, 2014 weli.
11 ix. susg #as-698-664-2015, 06 agvisto, 2015 weli.
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erT SemTxvevaSi12, samoqalaqo saqme , romelSic sarCelis sagani iyo saxelmwi-
fosaTvis miyenebuli zianis anazRaureba da mosarCele direqtorisa da partni-
orisaTvis misi anazRaurebis dakisrebis mizniT, eyrdnoboda kanonier ZalaSi
Sesul gamamtyunebel ganaCens, sakasacio palatam miiCnia, rom sssk-iT gaTva-
liswinebuli calkeuli deliqtiT miyenebuli zianis anazRaurebis Sesaxeb sar-
Celis ganxilvis gamartivebuli wesiT xelmZRvaneloba relevanturi ar iyo (Ta-
vi XXXIV3 15.12.2010. #4075), ramdenadac dava Seexeboda sazogadoebis direq-
torisa da partnioris piradi pasuxismgeblobis sakiTxis gansazRvras, romlis
specialur regulacias Seicavda ara ssk-is 992-e muxli (deliqturi pasuxis-
mgebloba), aramed mewarmeTa kanonis me-3 muxlis me-6 punqti (pasuxismgeblo-
bis SezRudvis samarTlebrivi formis borotad gamoiyeneba) da me-9 muxlis me-
6 punqti (zrunvis movaleoba). Sesabamisad, sssk-is 30917 muxlis saproceso sa-
marTlebrivi safuZvliT ganaCenSi miTiTebul faqtebs specialuri valde-
bulebis darRvevisaTvis pasuxismgeblobis dakisrebis miznisaTvis, ver mi-
eniWeboda utyuarad dadasturebulis mtkicebulebiTi mniSvneloba da igi
warmoadgenda mxolod erT-erT mtkicebulebas, romelic sssk-is 105-e muxlis
mowesrigebis pirobebSi saWiroebda mtkicebulebaTa erTobliv Sefasebas, ma-
Ti utyuarobisa da sarwmunoobis TvalsazrisiT.

sxva samoqalaqo saqmeSi13 ki, romelSic sadavo iyo kompaniis direqtoris mi-
marT saxelmwifo biujetisaTvis miyenebuli zianis solidarulad dakisre-
bis sakiTxi da moTxovna emyareboda kanonier ZalaSi Sesul gamamtyunebel
ganaCens, sakasacio palatam dava moawesriga samoqalaqo samarTalwarmoebis we-
siT gaTvaliswinebuli danaSauliT miyenebuli zianis anazRaurebis Sesaxeb sar-
Celebis ganxilvis sssk-is XXXIV3 TaviT dadgenili normebiT, ramdenadac miiC-
nia, rom am kategoriis saqmeebis ganxilvis Tavisebureba isaa, rom kanonier Za-
laSi Sesuli ganaCeniT dadgenil faqtebs preiudiciuli mniSvneloba gaaCniaT
(sssk-is 30920 muxlis meore nawili), rac imas gulisxmobs, rom damtkicebulad
da ganxorcielebulad iTvleba deliqturi samarTlis damfuZnebeli normis,
ssk-is 992-e muxliT gaTvaliswinebuli samarTlebrivi Sedegis ganmapirobebe-
li yvela samarTlebrivi wanamZRvari: moqmedebis marTlsawinaaRmdegoba, zia-
ni, adekvaturi mizezobrivi kavSiri da brali.

2.5.3. sxva samoqalaqo saqmeSic14, sakasacio palatam imsjela sazogadoebis
direqtoris mxridan movaleobaTa arajerovani Sesrulebis Sedegad sazo-
gadoebisaTvis miyenebuli zianis sazogadoebis sasargeblod dakisrebis
marTlzomierebaze [moTxovnis damfuZnebeli norma: mewarmeTa kanonis me-9 mux-
lis me-6 punqti]. sazogadoebis winaSe direqtoris pasuxismgeblobis sakiTxis
ganxilvisas, mtkicebis tvirTi mxareTa Soris Semdegnairad gadanawilda: sa-
zogadoebas daekisra direqtoris moqmedebis Sedegad sazogadoebisaTvis Se-
sabamisi odenobis zianis miyenebis faqtis mtkicebis, xolo direqtors _ zianis
warmoSobaSi arabraleulobis mtkicebis tvirTi.

amdenad, mtkicebis TvalsazrisiT, msgavsi kategoriis saqmeebze mosarCele sa-
zogadoebis valdebulebaa zianis arsebobis faqtis damtkiceba, man unda miu-
TiTos da waradginos mtkicebulebebi, romlebic adasturebs sawarmos mate-
rialuri danaklisis faqts, romelic direqtoris braleuli qmedebis Sedegia,

12  Sdr: susg #as-1158-1104-2014, 06 maisi 2015 weli; #as-1307-1245-2014, 06 maisi 2015 weli.
13  Sdr: susg #as-176-163-2015, 4 oqtomberi, 2016 weli.
14  ix. susg #as-245-230-2014, 23 oqtomberi, 2015 weli.
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xolo sawarmos xelmZRvanelobiTi/warmomadgenlobiTi uflebamosilebis mqone
piri valdebulia, gaaqarwylos es garemoeba imgvarad, rom igi kanonis moTxov-
naTa Sesabamisad asrulebda dakisrebul movaleobebs da, Tundac materialu-
ri danaklisis arsebobis SemTxvevaSi, es ar aris direqtoris braleuli qmede-
bis Sedegi.

2.5.4. zemoT miTiTebul saqmeSi15 sakasacio palatam gadawyvita mopasuxe di-
reqtoris uflebamonacvlis (memkvidris) saTanadoobis problema, saxel-
dobr, ar gaiziara saapelacio sasamarTlos miTiTeba gardacvlilis memkvid-
ris mimarT sarCelis aRZvriT (mxedvelobaSia ara samarTalwarmoebis etapze
gardacvalebis gamo uflebamonacvleoba, aramed _ sarCelis aRZvrisas samkvid-
ros miRebis faqtobriv garemoebaze dayrdnobiT mopasuxis gansazRvra) pro-
cesualuri Tanasworobisa da SejibrebiTobis principebis darRvevis Taobaze16

da miiCnia, rom, vinaidan udavo iyo gardacvlilis memkvidris mier samkvidros
miRebis faqtobrivi garemoeba, xolo ssk-is 1328-e muxlis danawesi iTvalis-
winebda mamkvidreblis valdebulebebis samkvidro pasivad transformire-
bas, direqtoris qmedebiT zianis miyenebaSi arabraleulobis mtkiceba, ga-
daulaxav standartad ver Sefasdeboda.

2.6. samarTlebrivi analizi

vinaidan sasamarTlo praqtikis roli gansakuTrebiT TvalsaCinoa abstraqtu-
li formulirebis normaTa Sinaarsis ganmartebisas, amitom korporaciuli mar-
Tvis procesSi partniorisa da direqtoris mier keTilsindisierebis princi-
pis darRvevisa da sazogadoebis pasuxismgeblobis SezRudvis samarTlebrivi
safuZvlis borotad gamoyenebis normatiulad nagulisxmevi Sinaarsi swored
samosamarTlo saqmianobis procesSi unda ganimartos. miT ufro, Tu gaviTva-
liswinebT, rom investorisaTvis, romelic apirebs fulis dabandebas konkre-
tul biznesSi, sainteresoa sazogadoebis marTvis organoebis funqcionireba-
ze sasamarTlo kontrolis efeqtiani meqanizmis arseboba.

am TvalsazrisiT, precedentuli mniSvnelobisaa uzenaesi sasamarTlos mier me-
warmeTa kanonis me-9 muxlis me-6 punqti da me-3 muxlis me-6 punqtis im norma-
tiuli Sinaarsis ganmarteba, romelic awesebs direqtoris moqmedebis keTil-
sindisierebas im rwmeniT, rom misi amgvari qmedeba yvelaze xelsayrelia sazo-
gadoebisaTvis. am valdebulebis darRvevisaTvis ki, dgeba direqtoris mxridan
zianis solidaruli da, imavdroulad, piradi pasuxismgeblobis sakiTxi. mxo-

15 ix. susg #as-245-230-2014, 23 oqtomberi, 2015 weli.
16 am aspeqtSi, saapelacio palata miuTiTebda adamianis uflebaTa evropuli sasamarTlos praq-

tikaze: saqme ̀ dombo beheeri niderlandebis winaaRmdeg“, romelSic ganimarta, rom „urTi-
erTsawinaaRmdego kerZo interesebTan dakavSirebul sasamarTlo procesSi mxareTa Tanas-
woruflebianoba gulisxmobs, rom TiToeul mxares unda mieces sakuTari poziciis, maT So-
ris, mtkicebulebebis wardgenis gonivruli SesaZlebloba iseT pirobebSi, romlebic mas ar
Caayenebs arsebiTad araxelsayrel mdgomareobaSi mowinaaRmdege mxaresTan SedarebiT, xo-
lo saqmeSi „J.L. lagarderi safrangeTis winaaRmdeg“, sasamarTlo aRniSnvda, rom gardac-
vlili piris memkvidres, romelsac safrangeTis sasamarTlom daakisra gardacvlilis mier
ukanonod miTvisebuli korporaciuli Tanxebi, SeezRuda samarTliani sasamarTlo ganxilvis
ufleba, radgan mas ar hqonda SesaZlebloba, kanonieri saSualebebiT Sesdaveboda Tanxis ode-
nobaze an mis saerTod arsebobaze.
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lod kanonis aRniSnuli danawesi imdenad zogadia, rom ar Seicavs miTiTebebs
Tu, romel konkretul moTxovnebs unda akmayofilebdes direqtoris mier mi-
Rebuli gadawyvetileba da gadawyvetilebis marTebuloba rogor mowmdeba. ami-
tomac normis dazustebisa da Sinaarsis sworad gagebis funqcia sasamarTlo
praqtikas aqvs mindobili.

am TavSi moxmobili saqme17 precedentulia swored im TvalsazrisiT, rom masSi
sakasacio palatam, qarTul samarTlebriv sivrceSi pirvelad ganmarta sakor-
poracio samarTalSi arsebuli direqtoris e.w. fiduciuri movaleobisa da
sazogadoebis pasuxismgeblobis SezRudvis samarTlebrivi safuZvlis bo-
rotad gamoyenebis Sinaarsi.

sazogadoebis mxridan saxelmwifosaTvis zianis miyenebis faqtobrivi gare-
moebis samarTlebrivi Sefasebisas, ssk-is 992-e muxlisa da mewarmeTa kano-
nis me-9 muxlis me-6 punqtebs Soris konkurenciis sakiTxs sakasacio pala-
ta jerjerobiT araerTgvarovnad udgeba, erT SemTxvevaSi, gamoikveTa mo-
sazreba, rom davis mosawesrigeblad arsebiTia samoqalaqo samarTalwarmo-
ebis wesiT danaSauliT miyenebuli zianis anazRaurebis Sesaxeb sarCelebis gan-
xilvis sssk-is XXXIV3 TaviT dadgenili normebis gamoyeneba, xolo, meore Sem-
TxvevaSi _ imis gaTvaliswinebiT, dava warmoSobilia samewarmeo saqmianobis gan-
xorcielebidan zianis anazRaurebis damfuZnebel normas mewarmeTa kanonis me-
9 muxlis me-6 punqti warmoadgens da, maSasadame, davis faqtobrivi garemoebebi
dadgenas saWiroebs sssk-is 105-e muxliT gaTvaliswinebuli wesiT.

sasamarTlo praqtikis mimoxilvam warmoaCina is gamowvevebic, romlis winaSec
dgas Tanamedrove korporaciuli marTvis sakanonmdeblo regulireba im piro-
bebSi, rodesac moqmedi mewarmeTa kanonis normatiuli mowesrigeba ar awesebs
sazogadoebis marTvis procesSi direqtoris mier srulyofil informaciis mi-
Rebis garantiebs, Tumca mewarmeTa kanonis me-9 muxlis me-6 punqti da me-3 mux-
lis me-6 punqtis darRvevisaTvis SesaZloa, misi personaluri pasuxismgeblo-
bis sakiTxi wamoiWras. amasTan, sakiTxs aqtualobas isic sZens, rom ukanasknel
periodSi damkvidrebuli sasamarTlo praqtikiT sazogadoebasa da direqtors
Soris urTierToba Sefasebulia saqarTvelos samoqalaqo kodeqsiT (SemdegSi
_ ssk-is) gaTvaliswinebuli davalebis xelSekrulebad18, sadac moqmedebs av-
tonomiis principi da, maSasadame, saerTo an partniorTa krebis gadawyvetile-
bebs gareT darCenil sakiTxebze gadawyvetilebis miRebis procesSi, sazogado-
ebas gaaCnia direqtoris marTvis erTgvari meqanizmi.

rac Seexeba mtkicebis tvirTis gadanawilebas: mosarCelem unda daadasturos
direqtoris mxridan fiduciuri movaleobis darRvevis faqtobrivi garemoe-
ba, misi mxridan keTilsindisierad qcevis movaleobis darRveva, xolo mtkice-
bis tvirTi imisa, rom direqtori moqmedebda mewarmeTa kanonis moTxovnaTa da

17 ix. susg #as-1158-1104-2014, 06 maisi 2015 weli; #as-1307-1245-2014, 06 maisi 2015 weli.
18 SeniSvna: korporaciuli marTvis procesSi sazogadoebasa da direqtors Soris arsebuli sa-

marTlebrivi regulirebis materialuri safuZvlebi ganxilulia kvlevis IX TavSi, sadac mxa-
reTa amgvari urTierToba Sefasebulia e.w. „sasamsaxuro xelSekrulebad“ da mowesrigebu-
lia davalebis saxelSekrulebo normebiT. sagulisxmoa isic, rom davalebis xelSekrulebis
Sewyveta mxareebs, nebismier dros SeuZliaT da sxvagvari SeTanxmeba am uflebaze uaris Sesa-
xeb baTilia (ssk-is 720-e muxli). kanonmdeblis amgvari midgomis farglebSi ki, sazogadoebas
direqtorze zegavlenis moxdenis Zlieri berketi gaaCnia.
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sawarmos interesebis Sesabamisad, ekisreba direqtors19. am garemoebis dadas-
turebis SemTxvevaSi, mewarmeTa kanoniT misi interesebi daculia.

niSandobilivia, sazogadoebis saqmianobaSi monawileobis minimaluri stan-
dartebis daculobis problemac. rogorc zemoT aRiniSna, kanoni partniors/
aqcioners aniWebs SeuzRudav wvdomas kompaniis saqmianobasTan dakavSirebul
safinanso da sabuRaltro dokumentebTan. sawarmos saqmianobasTan dakavSi-
rebuli informaciis gacemaze uaris Tqma dauSvebelia imaze miTiTebiT, rom
es uari sawarmos arsebiTi interesebidan gamomdinareobs an am informaci-
is gacema safrTxes Seuqmnis sawarmos mxolod imis gamo, rom SeiZleba, wa-
redginos mesame pirebs.

dausabuTebelia aqcionerisaTvis wminda sabuRaltro xasiaTis dokumenta-
ciis gadacemis dauSveblobac, radgan amgvar diferencirebasa da SezRud-
vas mewarmeTa kanoni an sxva normatiuli aqti ar awesebs. imavdroulad, kom-
paniis miTiTeba imis Sesaxeb, rom aqcioneris mier naxsenebi dokumentaciidan
garkveuli nawili sawarmoSi SesaZloa, ar arsebobdes, ar aris gasaziarebeli,
im motiviT20, rom, radganac vindikaciuri moTxovna ar aris wamoyenebuli, misi
dakmayofilebisTvis ar aris aucilebeli, dadgindes sadavo dokumentaciaze
mopasuxis mflobelobis faqti, uromlisodac ver iqneba gamotanili gadawyve-
tileba maTi gamoTxovis Taobaze. amdenad, Tu am dokumentaciis garkveuli na-
wili, raime obieqturi mizezis gamo, sawarmos ar gaaCnia, es gairkveva gadawyve-
tilebis aRsrulebis etapze.

Tavi II. kapitaluri tipis
sazogadoebisaTvis dividendis dakisrebis
problematika

3.1. mimoxilva

samewarmeo subieqtis dafuZnebis mizania mogebis miReba; partnioris interesic, ro-
desac igi xdeba sawarmos gansazRvruli wilis mesakuTre, aris swored sawarmos mo-
gebidan misi wilis proporciuli mogebis miReba dividendis saxiT. sxva sityvebiT,
sawarmos mier miRebuli mogebis Sesabamis wilze partniors warmoeSoba sakuTrebis
ufleba, romelic daculia erovnuli da saerTaSoriso kanonmdeblobiT21.

`dividendi22~ es aris mogebis nawili, romelsac komerciuli iuridiuli piri

19 am garemoebis dasadastureblad mxolod is ar aris sakmarisi, rom tranzaqciis mimarT mas
finansuri interesi ar hqonia.

20 ix. susg #as-698-664-2015, 06 agvisto, 2015 weli.
21 evrokonvenciis pirveli damatebiTi oqmis pirveli muxlis mixedviT: „yovel fizikur an iu-

ridiul pirs aqvs Tavisi sakuTrebiT Seuferxebeli sargeblobis ufleba. mxolod sazogado-
ebrivi saWiroebisaTvis SeiZleba, CamoerTvas sakuTreba vinmes kanoniTa da saerTaSoriso sa-
marTlis zogadi principebiT gaTvaliswinebul pirobebSi..“ dividendze, rogorc aqtivze uf-
lebas sakmarisi sayrdeni gaaCnia Sida samarTalSic, saxeldobr, saqarTvelos konstituciis
21-e muxliT uzrunvelyofilia sakuTrebiT sargebloba.

22 dividendi [laT. devidendus _ gasayofi] _ (ekon.). aqcionerTaTvis kompaniis mogebis nawilis
gadaxda. ucxo sityvaTa leqsikoni, sagamomcemlo saxli „teqnikuri universiteti“, Tb., 2008, 18.
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sameurneo wlis Sedegebis mixedviT anawilebs partniorTa Soris, agreTve, iu-
ridiuli piris likvidaciisas an aqciebis gamosyidvisas qonebis ganawilebiT
miRebuli Semosavali, garda sawesdebo da saemisio kapitalis qonebisa an/da im
qonebisa, romelic partniorma adre ganaxorciela sawesdebo kapitalSi Sena-
tanis saxiT.

mewarmeTa kanonis normatiuli mowesrigebis pirobebSi, miuxedavad imisa, rom
yvela partniors gaaCnia dividendis miRebis ufleba, mxolod im faqtidan ga-
momdinare, rom isini warmoadgenen sawarmos partniorebs, maT mxolod maSin ga-
aCniaT dividendis moTxovnis ufleba konkretuli sameurneo wlis mogebidan,
Tu partniorTa kreba miiRebs Sesabamis gadawyvetilebas mogebis ganawilebis
Sesaxeb. saxeldobr, mewarmeTa kanonis me-8 muxli Seicavs regulacias kapita-
lur sazogadoebaSi mogebis ganawilebis winapirobebTan dakavSirebiT da ad-
gens qcevis wess, romlis Tanaxmad: `SezRuduli pasuxismgeblobis sazogadoe-
basa da saaqcio sazogadoebaSi partniorTa krebis gadawyvetilebiT SeiZleba,
dadgindes wliuri da Sualeduri mogebis dividendebis saxiT ganawileba~. aR-
niSnuli norma ar Seicavs konkretul, procedurul wesze miTiTebas, romlis
dacvac aucilebelia kompetenturi organos mier dividendis ganawilebis Se-
saxeb gadawyvetilebis misaRebad da maT mowesrigebas kanoni mTlianad miandobs
kompaniis wesdebas.

imavdroulad, unda aRiniSnos, rom dividendis samarTlebrivi buneba ganuyo-
fels xdis mas partnioris statusisagan da misi sxva pirisaTvis gadacema sawar-
moSi wilisagan damoukideblad ar daiSveba. am uflebis gadacema SesaZlebelia
mxolod wilTan erTad, amitom wilis daTmobiT am uflebis daTmobac xdeba.

3.2. sazogadoebis mogebidan dividendis gadaxdis
winapirobebi, dividendis odenoba

saqarTvelos uzenaesi sasamarTlos gadawyvetilebaTa samarTlebrivi ana-
lizi gviCvenebs, rom araerTi samoqalaqo davis sagania kapitaluri tipis
sazogadoebis mogebidan dividendis gadaxdis dakisreba.

am moTxovniT aRZrul sarCelebze imgvari faqtobrivi garemoebebis dadgenis
pirobebSi, rogoricaa, mosarCeleTa partniorad yofna da sazogadoebis mier
sadavo periodSi mogebis miReba, sazogadoebis partniorTa krebis gadawyve-
tileba warmoadgens ualternativo gzas dividendis misaRebad. sazogadoeba-
Si mogebis arseboba, upirobod misi dividendis saxiT ganawilebis safuZveli
ar aris.

dividendis ganawilebis miznebisaTvis pirvel rigSi, unda arsebobdes partni-
orTa neba mogebis partniorebs Soris gayofis Taobaze23. partniorTa/aqci-
onerTa saerTo krebis an sawarmos menejmentis diskreciaSi, sasamarTlo, ro-
gorc wesi, ar iWreba, Tu ar arsebobs Sesabamisi samarTlebrivi safuZveli.

am mimarTulebiT, arsebuli sasamarTlo praqtika eyrdnoba imgvar pozicias,
rom sazogadoebis mogebis dividendad ganawileba rCeba sazogadoebis partni-

23 ix. susg #as-771-732-2013, 31 ianvari, 2014 weli; #as-378-359-2015, 21 dekemberi, 2015 weli.
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orTa diskreciad, imgvarad, rom sasamarTlos mxridan Careva am uflebamosi-
lebaSi gaumarTlebelia. sasamarTlo mxolod partniorTa krebis kompetenci-
as miakuTvnebs gadawyvetilebis miRebas wliuri da Sualeduri mogebis divi-
dendebis saxiT ganawilebis Sesaxeb. am mimarTulebiT arsebobs saqarTvelos
uzenaesi sasamarTlos myarad dadgenili praqtika24.

rogorc aRiniSna, dividendis ganawileba rCeba partniorTa krebis diskre-
ciul uflebamosilebad, Tumca sakiTxis problemurobas is garemoeba war-
moaCens, rom, zogierT SemTxvevaSi, sazogadoebis partniorebi (wilis upi-
ratesi nawilis mqoneni, maJoritari partniorebi), direqtorebi sazogado-
ebis krebis mowvevas Tavs arideben sazogadoebis mogebis ganawilebisaTvis
Tavis aridebis mizniT, sazogadoebis partniorTa/direqtorTa moqmedeba ga-
napirobebs dividendis ganawilebisa da mikuTvnebis mizniT sasarCelo war-
moebis dawyebas.

sainteresoa, ra midgomaa dadgenili sasamarTlo praqtikiT, metadre im viTa-
rebaSi, rom partniorTa krebis diskreciis SezRudva sasamarTlos mizanSewo-
nilad ar miaCnia.

erT-erT saqmeSi25, sakasacio palatam ar gaiziara saapelacio sasamarTlos mo-
sazreba imasTan dakavSirebiT, rom: mewarmeTa kanonis me-8 muxlis Sinaarsis mi-
uxedavad, sasamarTlo yovelTvisaa uflebamosili, gadawyvitos dividendis ga-
nawilebis sakiTxi, raTa dominant partniors ar mieces SesaZlebloba, kanoniT
pirdapir gauTvaliswinebel SemTxvevaSi, araproporciulad SezRudos mcire
partnioris sakuTrebis ufleba~. sakasacio palatam miiCnia, rom samewarmeo
sazogadoebis partniors gaaCnia dividendis moTxovnis ufleba, Tumca, yve-
la SemTxvevaSi, es ar SeiZleba iqnes miCneuli sawarmos xelZRvanelobiT uf-
lebamosilebaSi sasamarTlos mxridan Carevis legitimur safuZvlad.

umetes SemTxvevaSi, sazogadoebis marTvis umaRlesi organo partniorTa krebaa,
romelic gadawyvetilebas iRebs, maT Soris, wliuri Sedegebis damtkicebisa da
Sedegebis gamoyenebaze, xolo me-8 muxliT dividendi nawildeba, Sesabamisad, yo-
veli sameurneo wlis Sedegebis mixedviT (mewarmeTa kanonis 8.2. muxli). SeiZleba
iTqvas, rom, rogorc kanonis, ise sawarmos wesdebis Sesabamisad, dividendis ga-
cemis Taobaze gadawyvetilebis miReba sawarmos diskreciaa, rac gulisxmobs ga-
sanawilebeli mogebis odenobis gansazRvris diskreciasac da am gadawyvetile-
bis miRebaSi sasamarTlo unda SeiWras mxolod im SemTxvevaSi, Tu uflebamosil
pirTa mxridan gamovlindeba arakeTilsindisieri qmedebebi, partnioris uf-
lebebis ganzrax ugulebelyofa an diskreciis borotad gamoyeneba26.

amdenad, dividendis ganawilebisas sawarmos partniorTa diskreciis fargleb-
Si sasamarTlo ver SeiWreba, garda im SemTxvevisa, roca partniorTa krebam, ga-
sanawilebeli dividendis odenobis gansazRvrisas, sakuTari uflebamosileba
aramarTlzomierad gamoiyena.

partniorTa krebis mowvevis davaldebulebis moTxovnasTan mimarTebiT, sa-
kasacio palatam Camoayaliba Semdegi midgoma: vinaidan dividendis gacemis
sakiTxi scildeba sawarmos Cveulebriv saqmianobas [mewarmeTa kanonis me-91 mux-

24 ix. susg #as-822-780-2013, 3 Tebervali, 2014 weli; #as-863-813-2015, 17 dekemberi, 2015 weli.
25 ix. susg #as-863-813-2015, 17 dekemberi, 2015 weli.
26 Sdr: susg #as-1063-1018-2014, 08 aprili, 2015 weli.
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lis me-7 punqti] da krebis mowvevis davaldebuleba im pirobebSi, rodesac
SeuZlebelia yvela partnioris monawileobiT krebis Catareba, konkretu-
li viTarebisa da faqtobrivi garemoebebis mTlianobaSi Sefasebis gziT, Se-
iZleba, ganvixiloT sawarmos saqmianobaSi sasamarTlos legitimur Care-
vad27.

zogierT SemTxvevaSi, sadavoa dividendis saxiT gasanawilebeli Tanxis ode-
noba. es is SemTxvevaa, rodesac sazogadoebis partniors, marTalia, miRebuli
aqvs dividendad garkveuli Tanxa, Tumca, misi mtkicebiT, es ar aris sazogado-
ebis mogebaSi misi wilis proporciuli.

erT-erT saqmeSi28 sasarCelo pretenzia efuZneboda ganawilebuli dividendis
sawarmos mogebasTan Seusabamobas, ris gamoc, partniori moiTxovda kompanii-
saTvis dividendis saxiT, damatebiTi Tanxis dakisrebas. misi mosazrebiT, kre-
baze gasanawileblad gamotanili dividendi ar asaxavda sawarmos realuri
mogebis wliur Sedegebs, kerZod, partniorTa krebis gadawyvetilebebiT ga-
nawilebul iqna dividendi 2012 wlis Sedegebis mixedviT, rac deklaraciidan
gamomdinare, Seadgens sawarmos dasabegr mogebas, 419 393 lars, am Tanxas unda
gamohkleboda mogebis gadasaxadi 15% _ 62 909 lari, ris Semdegac rCeba ra wmin-
da mogebis saxiT (419 393 _ 62 909) 356 484 lari, swored aqedan unda ganawilebu-
liyo partniorTa wilebis Sesabamisad. aRniSnuli pretenzia ar iqna gaziare-
buli im dasabuTebiT, rom dividendad SesaZlebelia, gaices sazogadoebis mo-
geba, romelic dadgenilia finansuri angariSgebis saerTaSoriso standarte-
bis Sesabamisad Sedgenili balansis mixedviT. aRniSnulidan ki gamomdinareobs,
rom gasanawilebeli dividendis odenobis gansazRvra-daangariSeba xorciel-
deba ara dasabegri (rogorc amas kasatori uTiTebda), aramed sawarmos finan-
suri mogebidan. amrigad, gasacemi dividendis odenobis gansazRvrisaTvis sa-
warmos dasabegr mogebaze miTiTeba ararelevanturad Sefasda.

araerTi samoqalaqo davis sagania dividendis gadaxdis dakisreba sawarmo-
Si wilis gasxvisebis Semdeg, romelTa umetesobis warumatebloba ganpiro-
bebulia wilis gasxvisebis xelSekrulebasa Tu auqcionis pirobebSi saga-
monakliso SemTxvevebis (ssk-is 198-e muxlis pirveli nawili) gauTvaliswi-
neblobiT.

am tipis sarCelebze moTxovnis marTlzomiereba mowmdeba partniorad yof-
nis faqtis dadgeniT, vinaidan, sakasacio palatis mosazrebiT, `..dividendze
uflebis sxva pirisaTvis gadacema wilisagan damoukideblad dauSvebelia. am
uflebis gadacema, SesaZlebelia mxolod wilTan erTad, amitom wilis daTmo-
biT am uflebasac Tmob. sxva sakiTxia dividendis moTxovnis uflebis gadacema,
vinaidan, igi damoukidebeli uflebaa da, wilis gadacemis SemTxvevaSi, avtoma-
turad ar gadadis wilis mimRebze. amdenad, wilis daTmobis (gasxvisebis) dros
xelSekrulebaSi specialurad unda aRiniSnos dividendis moTxovnis uflebis
gadacemis Taobaze. moTxovna an ufleba, romelTa daTmoba da dagiravebac Se-
saZlebelia, maTma mflobelma SeiZleba, sakuTrebad gadasces sxva pirs. moT-
xovnebi da uflebebi axal pirze gadadis iseve, rogoradac Zveli mflobelis
xelSi iyo (ssk-is 198-e muxli)~29.

27  ix. susg #as-863-813-2015, 17 dekemberi, 2015 weli.
28  ix. susg #as-378-359-2015, 21 dekemberi, 2015 weli.
29  ix., susg #as-747-707-2015, 28 seqtemberi, 2015 weli.
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erT-erT saqmeSi30 sazogadoebis gaunawilebeli dividendis dakisrebisa da misi
miuReblobiT miyenebuli zianis (ssk-is 412-e muxli) moTxovnas mopasuxem dau-
pirispira moTxovnis ganxorcielebis Semwyveti Sedaveba im kuTxiT, rom sa-
zogadoebis partniorma (mosarCele) 11%-iani kuTvnili wili sazogadoeba-
Si daTmo Sps-Si garkveuli raodenobis aqciebis miRebis sanacvlod da wil-
Tan erTad daTmo dividendis miRebis uflebac.  pirvel da saapelacio instan-
ciis sasamarTloebma dividendis uflebisa da dividendis miRebis uflebis aras-
wori ganmartebis Sedegad mocemul saqmeze araswori gadawyvetileba miiRes (mo-
sarCeles miakuTvnes, rogorc dividendi sadavo periodze, ise _ miuRebeli Se-
mosavali), im dasabuTebiT, rom wilis proporciuli materialuri an aramate-
rialuri pasivisa da aqtivis gadacema gulisxmobda xelSekrulebis dadebis Ta-
riRidan moyolebuli yvela uflebisa da movaleobis, pasivisa da aqtivis mxa-
ris (subieqtis) Secvlas. rac Seexeboda ufro adre, wilis mesakuTreobidan ga-
momdinare moTxovnas dividendze, igi gadacemulad ver CaiTvleboda saamisod
specialuri daTqmis ararsebobis gareSe. vinaidan dasturdeboda sadavo peri-
odSi sazogadoebis mier wminda mogebis miRebis faqti, swored maSin, rodesac
mosarCele jer kidev, sazogadoebis partniors warmoadgenda, mas, rogorc sa-
zogadoebis garkveuli wilis mesakuTres, warmoeSva dividendis miRebaze moT-
xovnis ufleba. es ki, ara sazogadoebis partniorobidan gamomdinare uflebas,
aramed mis nayofs warmoadgenda (ssk-is 154-e muxli).

sakasacio palatam imsjela sakiTxze: sazogadoebaSi e.w. wminda mogebis ar-
seboba warmouSobda Tu ara samarTlebriv safuZvels partniors wilis gas-
xvisebis Semdegac mieRo igi31: sazogadoebaSi sameurneo wlis bolos mogebis
nawils moTxovnis (dividendis moTxovna) uflebis warmoSoba aucileblad sa-
Wiroebda partniorTa krebis gadawyvetilebas, aqedan gamomdinare, yofil par-
tniors dividendis moTxovnis ufleba mxolod im SemTxvevaSi eqneboda, Tu dam-
tkicdeboda, rom partniorTa krebis gadawyvetilebiT sawarmos wliuri moge-
ba gadanawildeboda dividendis saxiT. sakasacio palatam erTmaneTisagan ga-
mijna dividendis ufleba da dividendis miRebis ufleba, kerZod, wilis pro-
porciul materialur aqtivze ufleba sakasacio palatam miiCnia ara zogadad
dividendis miRebis uflebad, aramed dividendis moTxovnis uflebad, romelic
xelSekrulebis dadebis momentSi gaaCnda `wilis damTmobs~. sxvagvarad, wil-
Tan erTad dividendis miRebis uflebis daTmobis Taobaze xelSekrulebaSi spe-
cialuri miTiTebis aucilebloba ar arsebobda, vinaidan dividendis miRebis
ufleba ganuyofelia partniorad yofnasTan da misi sxva pirisaTvis gadacema
wilisagan damoukideblad dauSvebelia. am uflebis gadacema SesaZlebelia mxo-
lod wilTan erTad, amitom wilis daTmobiT am uflebis daTmobac xdeba. sxva
sakiTxia dividendis moTxovnis uflebis gadacema, vinaidan igi damoukide-
beli uflebaa da wilis gadacemis SemTxvevaSi avtomaturad ar gadadis wi-
lis mimRebze. amdenad, wilis daTmobis (gasxvisebis) dros xelSekrulebaSi
specialurad unda aRiniSnos dividendis moTxovnis uflebis gadacemis Ta-
obaze. mocemul saqmeSi, es piroba daculi iyo, kerZod, wilis daTmobis xel-
SekrulebaSi miTiTebuli iyo ara mxolod wilis daTmobis, aramed am wilis pro-
porciuli materialuri aqtivis daTmobis Taobazec, rac, upirvelesad, gulis-
xmobs xelSekrulebis dadebisas arsebul da ara samomavlo aqtivs. wilis daT-
mobis xelSekrulebis dadebis momentSi ki, wilis proporciul materialur aq-

30  ix. susg #as-1328-1170-2010, 06 ivnisi, 2011 weli.
31  ix. susg #as-1328-1170-2010, 06 ivnisi, 2011 weli.
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tivs SeiZleba, warmoadgendes swored dividendis moTxovnis ufleba. amdenad,
mosarCelem wilTan erTad dividendis moTxovnis uflebis daTmobiT dakarga
mopasuxisagan misi moTxovnis ufleba.

amdenad, am tipis davebSi dadgenili faqtobrivi garemoeba imis Taobaze, rom
mosarCelem gaasxvisa Tavisi wili kompaniaSi, sasamarTlo imgvar Sefasebas aZ-
levs, rom wilis gasxvisebis momentidan partniorma dakarga dividendis miRe-
bis zogadi ufleba, xolo sakiTxi imis Sesaxeb, yofili partniori SeinarCu-
nebda Tu ara dividendis moTxovnis uflebas, damokidebulia amis Taobaze spe-
cialuri SeTanxmebis (daTmobis) arsebobaze an partniorTa saerTo krebis ga-
dawyvetilebaze32.

3.3.proceduruli sakiTxebi

kapitaluri tipis sazogadoebisaTvis dividendis dakisrebis moTxovniT aR-
Zrul sarCelebze dadasturebas saWiroebs faqtobrivi garemoeba partni-
orTa krebis gadawyvetilebiT dividendis ganawilebis Taobaze.

am faqtobrivi garemoebis dadastureba, sssk-is 102-e muxliT gansazRvruli mtki-
cebis tvirTis ganawilebis zogadi wesis mixedviT, ekisreba mopasuxe sazogadoe-
bas. erT-erT saqmeSi33 sakasacio palatam mxareTa Soris faqtobrivi garemoebe-
bis dadasturebis mniSvnelobasTan erTad ganmarta maTi mtkicebis valdebule-
bis mxareTa Soris ganawilebis wesi da mopasuxe kapitalur sazogadoebas daakis-
ra im garemoebis mtkicebis movaleoba, rom partniorTa krebas ar hqonda miRe-
buli gadawyvetileba sadavo periodze dividendis ganawilebis Sesaxeb.

rogorc wesi, mosarCelis mtkicebis saganSi swored is faqtobrivi garemoebebi
Sedis, rom sarCeliT sadavo periodSi sazogadoebam miiRo mogeba da miRebuli
mogebis dividendad ganawilebis Sesaxeb gadawyvetileba miiRo sazogadoebis
partniorTa krebam [sssk-is 102-e muxli]

erT-erT saqmeSi34 kasatoris pretenzia imasTan dakavSirebiT, rom `dividende-
bis saxiT partniorTa Soris nawildeba safinanso mogeba da ara sagadasaxado mo-
geba, xolo sasamarTlos gasaCivrebuli gadawyvetilebiT partniorisaTvis mi-
kuTvnebuli Tanxa iyo kompaniis konkretuli periodis sagadasaxado mogeba~, sa-
kasacio palatam ar gaiziara, im dasabuTebiT, kasatoris miTiTebuli pozi-
cia SesagebliT Sesadavebeli faqti iyo, romelze Sedavebis procesualuri
uflebamosileba mopasuxem (kasatorma) dakarga pirveli instanciis sasamar-
TloSi sarCelze Sesageblis warudgenlobiT [sssk-is me-4, 201-e muxlebi].

zogierT SemTxvevaSi, sarCelis moTxovnad dividendis ganawilebasTan erTad
mosarCeleebi ayeneben sazogadoebis finansuri mdgomareobis amsaxveli doku-
mentaciis gadacemis sakiTxsac35.

32 ix. susg #as-747-707-2015, 28 seqtemberi, 2015 weli; susg #as-696-666-2014, 08 aprili, 2015
weli; susg #as-31-28-2015, 24 marti, 2015 weli.

33 ix. susg #as-771-732-2013, 31 ianvari, 2014 weli.
34 ix. susg #as-1063-1018-2014, 08 aprili, 2015 weli.
35 ix. susg #as-1104-1061-2016, 01 Tebervali, 2017 weli.
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sxva samoqalaqo saqmeSi36 partniori moiTxovda kompaniaSi misi kuTvnili wilis
Sesabamisi dividendis dakisrebas da sazogadoebis finansuri mdgomareobis am-
saxveli dokumentaciis gadacemis davaldebulebas (radgan misi uqonlobis ga-
mo, sarCelSi Tanxis dazustebas mosarCele ver axerxebda). saapelacio sasamar-
Tlo daeyrdno partnioris SuamdgomlobiT kompaniisagan gamoTxovil doku-
mentacias: a) mogebis gadasaxadis deklaracias; b) partniorTa krebis oqms, rom-
lis Tanaxmad, kompaniis mimarT finansur policiaSi dawyebuli gamoZiebis das-
rulebamde SeCerda dividendebis gacema; g) buRaltris cnobas, romlis Tanax-
mad, dgindeboda sawarmos gasanawilebeli wminda mogebis odenoba da xelze ga-
sanawilebeli dividendis odenoba.

imavdroulad, saapelacio saCivrisa da, Sesabamisad, sarCelis warmatebulo-
bis kvleva gaadvilda kompaniis mier saapelacio Sesageblis warmoudgenlobiT,
romlis drosac, sssk-is 2321 muxlis Sesabamisad, gansxvavebulia mopasuxis uf-
lebrivi mdgomareoba, kerZod, mopasuxisagan (mowinaaRmdege mxarisagan) mtki-
cebulebebi ar miiReba. samarTlebrivi balansi imgvaria, rom mopasuxes ufle-
ba mxolod samarTlebrivi Sesageblis wardgenaze gaaCnia, anu Tavdacvis sap-
roceso saSualeba, mxolod sarCelis moTxovnasTan mimarTebiT, mopasuxis sa-
marTlebrivi mosazrebiT Semoifargleba da damtkicebulad miiCneva sarCelis
faqtobrivi garemoebebi. mocemul saqmeSi sakasacio saCivris ganxilvis etapze
kompania sadavod xdida sasarCelo moTxovnis iuridiul dausabuTeblobas, rac
ar iqna gaziarebuli, im dasabuTebiT, rom `dividendi~, romlis miRebis ufle-
basac sadavod xdida kasatori, warmoadgenda iuridiuli piris finansuri mo-
gebis nawils, romelze uflebac mopovebuli iyo am kompaniaSi wilis flobiT
(sagadasaxado kodeqsis me-8 muxlis me-12 punqti) da, amdenad, masze `ufleba~
ukavSirdeboda partnioris status, xolo, Tavis mxriv, mogebis ganawilebis Se-
saZlebloba gaTvaliswinebuli iyo mewarmeTa kanonis me-8 muxliT. imavdrou-
lad, ganimarta, rom mewarmeTa kanonis muxlebi, romlebic kapitalur sazoga-
doebebs exeba, ar Seicavs pirdapir miTiTebas im dokumentebsa da meTodebze,
romlebsac dividendad gasanawilebeli Tanxis an mogebis gaangariSeba unda da-
eyrdnos. amdenad, mocemul saqmeze dadgenilad cnobili faqtobrivi garemoe-
bebisa da, agreTve, im garemoebis gaTvaliswinebiT, rom dividendis gadaxdis
kompetencias kanoni partniorTa krebas akuTvnebs, dauSveblad iqna miCneuli
am uflebis usafuZvlod SezRudva37.

erT-erT saqmeSi38 Sps-s 50%-iani wilis mflobeli partniorebis moTxovnis uar-
yofa (pirvel da saapelacio instanciis sasamarTloSi) mopasuxe sazogadoebis
direqtorisaTvis da, imavdroulad, sazogadoebis 50%-iani wilis mflobeli
partniorisaTvis sazogadoebis gaunawilebeli mogebis dakisrebis Taobaze mo-
sarCeleTa mtkicebis saganSi Semavali faqtobrivi garemoebebis daudastureb-
lobam ganapiroba.

am tipis davaSi mtkicebis saganSi Sedis sadavo periodze ara mxolod sazoga-
doebis Sesabamisi odenobiT mogebis arseboba (savaraudo mtkicebuleba: eqsper-
tizis daskvna, Sida auditoruli Semowmeba da sx.), aramed is garemoebac, rom
sazogadoebis es mogeba sazogadoebis saWiroebisamebr ki ara, direqtoris (mo-
pasuxe) piradi miznebisaTvis ganikarga.

36 ix. susg #as-1063-1018-2014, 08 aprili, 2015 weli.
37 ix. susg #as-1063-1018-2014, 08 aprili, 2015 weli.
38 ix. susg #as-764-715-2010, 18 aprili, 2011 weli.
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mtkicebis saganSi Semavali faqtobrivi garemoebebi ki, mxareTa Soris Semdeg-
nairad nawildeba: sazogadoebis mogebis arseboba mosarCelis mtkicebis tvir-
Tia, xolo sazogadoebis mogebis xarjvis kanoniereba (direqtoris mxridan mi-
si piradi miznebisaTvis mouxmarebloba) _ mopasuxis.

mosarCelis pretenziasTan mimarTebiT, romelic Seexeboda sazogadoebis wi-
naSe yofili direqtoris pasuxismgeblobis, kerZod, mis mier sawarmos mogebis
dausabuTebel xarjvasa da amiT sazogadoebisaTvis zianis miyenebas, sakasacio
palatam yuradReba gaamaxvila samewarmeo gadawyvetilebaTa miRebisas sazo-
gadoebis xelmZRvanelTa pasuxismgeblobis sakiTxebze, romelsac awesrigebs
mewarmeTa kanoni, romelic gansazRvravs sazogadoebis saqmeebis gaZRolisas
Sps-s direqtorTa gulmodgine xelmZRvanelobisa da erTgulebis movaleobas,
aseve, am movaleobaTa darRvevis SemTxvevaSi, sazogadoebis winaSe maT pasuxis-
mgeblobas (me-9 muxli). korporaciis direqtorebs samarTavad gadacemuli aqvT
ra sxvisi (sazogadoebis) qoneba, maTi upirvelesi valdebuleba swored am qone-
bis dacva da zianis Tavidan acilebaa. am valdebulebis darRveva direqtorebi-
saTvis warmoSobs Sida korporaciul pasuxismgeblobas anu, sazogadoebis wi-
naSe pasuxismgeblobas. sazogadoebis winaSe direqtorebis pasuxismgeblo-
bis sakiTxis ganxilvisas, mtkicebis tvirTi maT ekisrebaT, ese igi, direq-
torma unda daamtkicos, rom ar miuZRvis brali im zianis warmoSobaSi, ro-
melic miadga sazogadoebas da, rom is moqmedebda gulmodgine xelmZRvane-
lis keTilsindisierebiT.

rac Seexeba dividendis moTxovnis sarCelis xandazmulobis vadas, sasamar-
Tlo gadawyvetilebaTa analizi gviCvenebs39, rom mosarCelis am uflebis re-
alizebaze ssk-is 129.1 muxliT dadgenili 3-wliani vadis gavrceleba ar aris
normatiulad nakarnaxevi, vinaidan, dava Sexeba specialur urTierTobas,
romlis normatiuli regulireba mocemulia mewarmeTa kanonSi da, am kano-
nis me-5 muxlidan gamomdinare, am tipis davebze vrceldeba xandazmulobis
5-wliani vada.

erT-erT sakorporacio davaSi40, sasarCelo moTxovnas sawarmoTa samarTalmem-
kvidreobis dadgena da amave periodidan gasacemi dividendis daanagriSeba war-
moadgenda. sawarmoTa samarTalmemkvidreobis dasadgenad, mosarCele eyrdno-
boda auditis daskvnas, romliTac dasturdeboda pirveli sawarmos mier meore
sawarmos daarsebisa da amoqmedebisas pirveli sawarmos adamianuri da materi-
aluri resursebis eqsploatacia, pirveli sawarmos aqciebis ucxour kompania-
ze gasxvisebiT aqciebis gaufasureba da sxva. axlad Seqmnili sawarmos solida-
ruli pasuxismgeblobis sakiTxis kvlevisas, yuradReba gamaxvilda mtkicebis
standartze _ specialuri mtkicebuleba, romelic gamomdinareobs mewar-
meTa kanonis 144 pirveli nawilis danawesidan da sawarmoTa uflebamonacvle-
obis ganmapirobebl faqtorad miiCnevs sawarmos imgvar reorganizacias, rom-
lis drosac, mimdinareobs gardaqmna (samarTlebrivi formis cvlileba), Ser-
wyma (gaerTianeba, mierTeba) da gayofa (dayofa, gamoyofa), romlis damadastu-
rebel arsebiT mtkicebulebas auditis daskvna ar warmoadgens, ramdenadac sa-
warmoTa uflebamonacvleoba aris specifikuri samarTlebrivi urTierToba da
igi gamomdinareobs kanonidan. sadavo SemTxvevaSi, dgindeboda, rom meore sa-

39 ix. susg #as-1328-1170-2010, 06 ivnisi, 2011 weli.
40 ix. susg #as-1179—1109-2015, 20 maisi, 2016 weli.



saqarTvelos uzenaesi sasamarTlo 25

www.supremecourt.ge

warmo ar iyo Seqmnili pirveli sawarmos reorganizaciis Sedegad. es ukanaskne-
li meore sawarmos damfuZnebeli iyo, rac gamoricxavda meore sawarmos misi
damfuZnebeli sawarmos samarTalmemkvidred cnobis samarTlebriv SesaZleb-
lobas. TiToeuli sawarmo damoukidebeli subieqtis saxiT iricxeboda samewar-
meo reestrSi.

3.4. samarTlebrivi analizi

saqarTvelos uzenaesi sasamarTlos gadawyvetilebaTa samarTlebrivi ana-
lizi gviCvenebs, rom araerTi samoqalaqo davis sagania kapitaluri tipis sa-
zogadoebis mogebidan dividendis gadaxdis dakisreba. am mxriv, sayuradReboa
davebi, romlebic Seexeba sazogadoebis mogebidan gaunawilebeli dividen-
dis gacemas (1) da davebi, romlebic warmoSobilia kapitaluri sazogadoeba-
Si wilebis gasxvisebis Semdeg gaunawilebeli mogebis dividendad gaucem-
lobasTan (2).

mocemul TavSi, mimoxilulia praqtikis problemuri SemTxvevebi da maTi Sefa-
sebis Sedegad Camoyalibebulia samarTlebrivi analizi, romelTa gaTvalis-
winebam SesaZloa, Seamciros, am kategoriis davebis raodenoba da, aseve, xe-
li Seuwyos davis warmomSobi faqtorebis Semcirebas proceduruli wese-
bis dacvisa da sagamonakliso SemTxvevebis winaswari gaTvaliswinebis gziT.

marTalia, dividendis miRebis SesaZlebloba investorebisTvis sawarmoSi
fulis Cadebis erT-erTi umTavresi motivia, Tumca, zemoT ganxiluli praq-
tikuli magaliTebi TvalsaCinos xdis dividendis samarTlebrivi bunebidan ga-
momdinare riskebs, romlebic ZiriTadad ukavSirdeba dividendis ganawilebis
winare procedurebis daucvelobas (partniorTa krebis gadawyvetilebis arar-
seboba). mewarmeTa kanonis me-8 muxlis is normatiuli danawesi, romelic divi-
dendis miRebis uflebas warmoSobs sazogadoebis partniorad gaxdomis momen-
tidan, xolo dividendis moTxovnis ufleba _ sazogadoebis partniorTa kre-
bis mier mogebis ganawilebis Sesaxeb gadawyvetilebis miRebis momentidan, ar
unda iqnes gagebuli, TiTqos sawarmoSi mogebis arseboba avtomatur reJimSi
partniorebs Soris mis ganawilebas gulisxmobdes.

dividendi Sesabamisi proceduris dacviT gaicema. es procedura kumulaciur
erTobliobas qmnis, esaa _ mogeba da partniorTa krebis gadawyvetileba par-
tniorebze dividendis gacemis Taobaze. aRniSnuli niSnavs imas, rom sazogado-
ebaSi mogebis arseboba, upirobod misi dividendis saxiT ganawilebas ar gulis-
xmobs. dividendis ganawilebis miznebisaTvis unda arsebobdes partniorTa ne-
ba mogebis partniorebs Soris gayofis Taobaze.

sagulisxmoa, dividendis `moTxovnis uflebis~ damoukideblad arseboba, rac
ganapirobebs im iuridiul Sedegs, rom wilis gadacemis SemTxvevaSi, igi avto-
maturad ar gadadis wilis mimRebze, Tu es specialurad ar iqneba aRniSnuli
wilis daTmobis xelSekrulebaSi.

imavdroulad, sasamarTlo praqtikam warmoaCina, rom sasamarTlo mxolod par-
tniorTa krebis kompetencias miakuTvnebs gadawyvetilebis miRebas wliuri da
Sualeduri mogebis dividendebis saxiT ganawilebis Sesaxeb, rac am moTxovniT
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aRZruli sarCelebis uaryofas iwvevs.

marTalia, dividendis uflebiT TiToeuli partniori sargeblobs, Tumca, mo-
gebis ganawileba sawarmos qonebis gadinebas gulisxmobs, Sesabamisad, zogierT
SemTxvevaSi, logikuria dividendis ganawilebisaTvis gankuTvnili saxsrebis
ganTavseba kompaniis pasivis, valdebulebebis mxares. ekonomikuri brunvis mo-
nawileni, mogebis an sargeblis miRebis optimizirebis mizniT, racionalur ga-
dawyvetilebebs iReben. swored amgvar gadawyvetilebaTa erT-erT magaliTs re-
investirebac miekuTvneba. savsebiT SesaZlebelia, rom wminda mogebis gaunawi-
leblobiT dazogili Tanxa mimarTul iqnes swored sawarmos Semdgomi ganviTa-
rebisaTvis. amgvari gadawyvetilebis miRebis diskreciuli uflebiT mxolod
kapitaluri sazogadoebis partniorTa kreba sargeblobs, rac gamoricxavs
am mimarTulebiT sasamarTlos Carevis legitimurobas. Tumca, unda iTqvas
isic, sasamarTlos gaaCnia mciredi samarTlebrivi berketi sazogadoebis maJo-
ritar da minoritar partniorebs Soris warmoqmnili konfliqtis gadawyveti-
saTvis, Carevis imgvari proporciuli zomiT, rogoricaa _ partniorTa krebis
mowvevis davaldebuleba, romelic im sagamonakliso SemTxvevebSia dasaSvebi,
Tu dadgenilia maJoritari partniorebis mxridan uflebis borotad gamoyene-
ba mxolod im mizniT, rom dausabuTeblad SeizRudos mesakuTre minoritari
partnioris ufleba dividendze (sawarmos wminda mogebaze). mewarmeTa kanon-
Si imperatiuli Sinaarsis normebis simwiris kvaldakval ki, dividendis ga-
nawilebis problemis mogvareba SesaZlebelia sadamfuZneblo dokumentSi
Sesabamisi sakiTxis implimentirebiTac.

Tavi III. samSeneblo proeqtebis
ganxorcielebasTan dakavSirebuli
samarTlebrivi da praqtikuli aspeqtebi

4.1. mimoxilva

saqarTvelosTvis sasicocxlod mniSvnelovania pirdapiri ucxouri investici-
ebis mozidva41. mis xelSemwyob erT-erT umniSvnelovanes faqtorad srulfaso-
vani sainvesticio garemos Seqmna warmogvidgeba. amaSi igulisxmeba investoris
saqmianobasTan dakavSirebuli uxarvezo sakanonmdeblo regulaciis arseboba,
gonivruli da obieqturi mocemulobiT nakarnaxevi normatiuli SeRavaTebi, xo-
lo davis sasamarTlo wesiT ganxilvis SeTxvevaSi, efeqtiani marTlmsajule-
bis uzrunvelyofa.

imgvari sainvesticio proeqtis ganxorcielebisas, romelic gulisxmobs muni-
cipaluri qonebis ganaSenianebas, savaWro centrebis, mravalfunqciuri Seno-
bebisa da mravalbiniani sacxovrebeli saxlebis mSeneblobas, Zveli Senobebis
rekonstruqcias, warmoiSoba Sesabamisi TviTmmarTveli erTeulisagan mSeneb-

41 „investiciad miiCneva yvela saxis qonebrivi da inteleqtualuri faseuloba an ufleba, ro-
melic dabanddeba da gamoiyeneba SesaZlo mogebis miRebis mizniT saqarTvelos teritoriaze
ganxorcielebul samewarmeo saqminobaSi“. sainvesticio saqmianobis Sesaxeb saqarTvelos ka-
noni. 12 noemberi, 1996 weli, #473 -1s. muxli 1.1.
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lobis nebarTvis mopovebis, proeqtis SeTanxmebis, misi eqsploataciaSi gaSve-
bis aucilebloba, romlis proceduruli sakiTxebis mowesrigeba sajaro mmar-
Tvelobis kompetenciaa da misgan gamomdinare sadavo sakiTxebi ganixileba ad-
ministraciuli saproceso kanonmdeblobiT dadgenili wesiT. Sesabamisad, am sa-
marTlebriv sakiTxebze ar SevCerdebiT.

winamdebare kvlevaSi mimovixilavT imgvar samarTlebriv sakiTxebsa da sasamar-
Tlo wesiT maTi gadawyvetis procedurul wesebs, romlebic Seexeba investor-
sa da adgilobriv mosaxleobas Soris warmoSobil davas sakuTrebis uflebas-
Tan dakavSirebiT, samuSaos SesrulebasTan/momsaxurebis gawevasTan da Sesru-
lebuli samuSaos xarisxTan (keTilsaimedooba) sazRauris anazRaurebasTan da
sxva saxelSekrulebo samarTalurTierTobasTan dakavSirebiT.

praqtikuli kvleva mcireoden wvlils Seitans qveyanaSi sainvesticio klima-
tis gaumjobesebis mizniT swori rekomendaciebis momzadebaSi.

4.2.sakuTrebis uflebis SezRudvis gonivruloba da
obieqturoba (Carevis proporciuloba)

4.2.1. zogierT SemTxvevaSi, samSeneblo proeqtis ganxorcieleba zegavlenas ax-
dens adgilobrivi mosaxleobis mier sakuTrebiT sargeblobis uflebaze. Tval-
saCino magaliTia samoqalaqo saqme42 romelSic momCivani, miwis nakveTis sargeb-
lobis uflebis SezRudvis sanacvlod, yovelTviur kompensacias iTxovda. aR-
niSnul davaSi, fizikurma pirma auqcionis wesiT adgilobrivi TviTmmarTveli
erTeulis sakuTrebaSi arsebuli miwis nakveTis SeZenisa da misi funqciuri dat-
virTvis mizniT Seasrula Semdegi iuridiuli mniSvnelobis mqone moqmedebebi:
(1) TviTmmarTveli erTeulis brZanebiT damtkicda mravalfunqciuri daniSnu-
lebis obieqtis samSeneblod miwis nakveTis gamoyenebis pirobebi; (2) TviTmmar-
Tveli erTeuli meriis brZanebiT gaica mSeneblobis nebarTva da ganisazRvra
misi dawyebis vada; (3) mesakuTrem mewarme subieqtTan gaformebuli xelSekru-
lebiT daukveTa samSeneblo samuSaoebis Sesruleba. mogvianebiT, aRmoCnda, rom
dagegmili samuSaoebi, teqnikuri TvalsazrisiT, SeuZlebeli iyo miwis nakve-
Tis SuagulSi, aTeuli wlebis win Tujis magistraluri milis arsebobis gamo,
romliTac qalaqis ZiriTad nawils wyali miewodeboda da iricxeboda erT-er-
Ti kerZo kompaniis saxelze (reestrSi dauregistrirebeli saxiT) da Tavisi gan-
lagebiT, xels uSlida mSeneblobis dadgenili proeqtis ganxorcielebas. im pi-
robebSi, rom wyalgamtari milis arseboba ganpirobebuli iyo mwvave obieqtu-
ri saWiroebiT _ misi meSveobiT maragdeboda qalaqis ZiriTadi nawili, mesakuT-
re iZulebuli iyo, eTmina sakuTrebaze imgvari uaryofiTi zemoqmedebani, rom-
lis Tmenis valdebuleba ekisreboda ssk-is 170.1 da 180.1 muxlebis samarTleb-
rivi safuZvliT da amgvari zemoqmedebis Tmenis sakompensaciod, legitimuri
ufleba gaaCnda yovelTviur kompensacize.

kompensaciis dakisrebis samarTlebrivi safuZvlebis Ziebisas sasamarTlom
imsjela ssk-is 411-e muxlsa da ssk-is 992-e muxls Soris konkurenciaze, vinai-
dan, ar arsebobda deliqturi samarTlis mTavari normis, ssk-is 992-e muxliT

42 ix. susg #as-529-503-2013, 08 noemberi, 2013 weli.
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gaTvaliswinebuli samarTlebrivi Sedegis ganmapirobebeli yvela samarTleb-
rivi wanamZRvari: moqmedebis marTlsawinaaRmdegoba, ziani, adekvaturi mize-
zobrivi kavSiri da brali. piriqiT, dgindeboda, rom mesakuTrem Tavis droze
SeiZina nakliani nivTi _ auqcionze SeZenis momentisaTvisac miwis nakveTze sa-
davo wyalgamtari mili ukve gadioda (bralis gamomricxveli garemoeba), rac
ar warmoSobda ssk-is 992-e muxliT gaTvaliswinebuli samarTlebrivi safuZ-
vliT zianis anazRaurebis uflebas da es mxolod mesakuTris makompensirebel
xasiaTs iZenda, risTvisac arsebiTi iyo ssk-is 411-e muxlis normatiuli safuZ-
vlis gamoyeneba.

kompensaciis gansazRvris indikatorad, sasamarTlom aiRo wliuri Semosav-
lis is odenoba, rasac mesakuTre miiRebda, mopasuxis mxridan sadavo zemoqme-
debis ararsebobis SemTxvevaSi, gegma rom ganxorcielebuliyo.

4.2.2.  sasamarTlos Sefasebis sagani araerTxel gamxdara uZrav nivTze sakuT-
rebis uflebiT sargeblobis marTlzomiereba (ssk-is 170-e da 115-e muxlebis
urTierTmimarTeba)43.

sadavo SemTxvevaSi44, samarTalwarmoebis erT mxareze idga sakuTrebis ufleba
uZrav nivTze, xolo meoreze _ amave nivTze gansaxorcielebeli samSeneblo pro-
eqti. dapirispirebul uflebaTa Soris sakiTxi gadawyda sazogadoebrivi mniS-
vnelobis proeqtis ganxorcielebis sasargeblod: am SemTxvevaSi, Tavad mesa-
kuTre gascda sakuTrebis uflebis kanoniT dadgenil farglebs da misi moqme-
deba aSkarad zianis momtanad Sefasda.

mocemuli davis gadawyvetis amosaval debulebad uflebis keTilsindisiere-
bisa da marTlzomierebis safuZvlebze ganxorcieleba iqna miCneuli. am Tval-
sazrisiT, sasamarTlom xazi gausva mesakuTris uflebebis borotad gamo-
yenebis dauSveblobas, rac ara marto kanonmdeblobiT akrZalul qmedebad,
aramed mesakuTris zneobriv movaleobad iqna warmoCenili.

sadavo SemTxvevaSi, Tbilisis erT-erT prestiJul ubanSi, centraluri gzis mim-
debared mosarCelem konkursis Sedegad SeiZina Zveli amortizebuli Senoba, mi-
si demontaJisa da mis nacvlad Tanamedrove tipis ̀ a~ klasis mravalfunqciuri
kompleqsis asaSeneblad, romelic gaaerTianebda savaWro da sacxovrebeli fun-
qciis sivrceebs. proeqtis ganxorcielebas aferxebda am misamarTze mdebare mo-
pasuxis sakuTrebaSi arsebuli garaJi, romelic imgvarad iyo SeWrili miwis nak-
veTze, rom Senoba ver aSendeboda.

urTierTdapirispirebul uflebebs dacvis Rirsi Tanabari interesebi gaaC-
ndaT, Tumca, saqmis faqtobrivi garemoebis gaTvaliswinebiT, mesakuTris uf-
lebas garaJiT sargeblobaze, daupirispirda ra Tanamedrove tipis mraval-
fuqciuri da mravalsarTuliani nagebobis mSenebloba, romelic mniSvne-
lovnad aumjobesebda qalaqis centraluri ubnis iersaxes, daasaqmebda ara-

43 Sdr: susg #as-722-684-2013, 20 oqtomberi, 2014 weli, romelSic sakuTrebis uflebiT sargeb-
loba (saxeldobr, mesakuTris umoqmedoba, dumili misi sakuTrebis uflebiT registrirebul
miwis nakveTze wlebis manZilze mimdinare samSeneblo samuSaoebTan dakavSirebiT da mxolod
mSeneblobis dasrulebis Semdeg mis demontaJsa da gamoTavisuflebulis dabrunebaze moT-
xovna) Sefasda uflebis borotad gamoyenebad.

44 ix. susg #as-274-596-09, 02 ivlisi, 2009 weli.
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erT saqarTvelos moqalaqes da imavdroulad, Seqmnida savaWro da sxva sa-
xis mravalfunqciuri daniSnulebis saeqsploatacio obieqtebs da isic im
pirobebSi, rodesac mesakuTris mier kuTvnili avtofarexiT daTmobis sa-
nacvlod, mosarCele mesakuTres sTavazobda axlad aSenebul SenobaSi, ima-
ve farTis or avtosadgomze sakuTrebis uflebis gadacemas, Sefasda sakuT-
rebiT imgvar sargeblobad, romlis drosac ar iyo gamokveTili mesakuTris in-
teresis upiratesoba da, amdenad, sakuTrebiT sargeblobis uflebaSi Careva iyo
proporciuli da miznis adekvaturi45.

4.3.gansazRvruli saxelSekrulebo interesis
ganuxorcielebloba (mSeneblobis dausrulebloba,
farTis gadaucemloba)

sainvesticio saqmianoba xSir SemTxvevaSi dakavSirebulia samSeneblo xasiaTis
proeqtebis ganxorcielebasTan. am mimarTulebiT, samoqalaqo davebs metnak-
lebad ganapirobebs nakisri valdebulebis jerovnad da dadgenil vadSi Seus-
rulebloba. sasamarTlo praqtikis ukeT warmoCinebis mizniT, sadavo praq-
tikul SemTxvevebs mimovixilavT davaTa saerTo niSnebis mixedviT.

mSeneblobis dausrulebloba da xelSekrulebiT gaTvaliswinebuli sacxovre-
beli Tu sxva daniSnulebis farTis gadaucemloba araerTi samoqalaqo davis
dawyebis safuZvelia. aseT SemTxvevaSi, sasarCelo moTxovnas warmoadgens wi-
nare nasyidobis xelSekrulebidan gasvla, gadacemulis ukan dabruneba (ssk-is
352-e, 405-e muxlebi) da zianis anazRaureba (uZravi nivTis SesaZenad bankidan
aRebuli kreditis sargebeli da SeTanxmebul vadaSi uZravi nivTis gankargvis
SeuZlebloba, ssk-is 407-e, 408-e, 411-e muxlebi; pirgasamtexlo _ ssk-is 417-e
muxli).

sainteresoa, ra SemTxvevebSia moTxovna warmatebuli xelSekrulebidan gas-
vlis Sesaxeb da romeli faqtobrivi garemoebebi ganapirobebs moTxovnis

45 Sdr: susg #as-1200-1129-2012, 29 oqtomberi, romelSic sadavo iyo sarekonstruqcio samuSa-
oebis Catarebaze binaTmesakuTreTa amxanagobis wevrebisagan Tanxmobis miReba. dadgenili
faqtobrivi garemoebis mixedviT, sarekonstruqcio samuSaoebis warmoeba ar laxavda amxana-
gobis mopasuxe wevrTa uflebebs da ar ayenebda maT zians. Sesabamisad, iqmneboda iseTi viTa-
reba, rodesac erT mxareze idga amxanagobis wevrTa ufleba, ar miecaT Tanxmoba saproeqto
samuSaoebis warmoebisaTvis, xolo meore mxares _ amxanagobis wevri mosarCelis interesi, Se-
esrulebina imgvari saproeqto samuSaoebi, romelic aucilebeli iyo mis sakuTrebaSi arse-
buli farTis normalurad sargeblobisaTvis. sasamarTlos ganmartebiT, imisaTvis, rom sa-
kuTreba borotad iqnes gamoyenebuli, unda arsebobdes kumulaciuri erToblioba: a. binaT-
mesakuTreTa amxanagobis wevrebi ar unda miuTiTebdnen TavianTi uflebis gamoyenebis Sedeg-
ze da sruliad umotivaciod unda ambobdnen uars mis gacemaze; b. meore mxares, unda gaaCndes
binaTmesakuTreTa amxanagobis wevrebis am uflebis Selaxvis raime kanonismieri safuZveli.
mocemul SemTxvevaSi, vlindeboda orive piroba: mosarCeles ar gaaCnda binaTmesakuTreTa am-
xanagobis wevrebis Tanxmoba (rac aucilebeli iyo saproeqto samuSaoebis Casatareblad), xo-
lo binaTmesakuTreTa amxanagobis wevrebi verc pirveli da verc saapelacio instanciis sasa-
marTloSi ver miuTiTebdnen raime argumentze TavianTi interesebis upiratesobis dasadas-
tureblad. am mocemulobaSi, miCneul iqna, mopasuxeebi martooden im mizniT iyenebdnen Tavi-
anT uflebas, uari eTqvaT Tanxmobis gacemaze, rom ziani mihyeneboda mosarCeles, maTi amgva-
ri moqmedeba miznad ar isaxavda uflebis ganxorcielebisaTvis aucileblobiT nakarna-
xevi interesis dacvas, rac TavisTavad uTanabrdeboda uflebis borotad gamoyenebas.
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warmatebulobas zianis, maT Soris, miuRebeli Semosavlis anazRaurebis na-
wilSi [ssk-is 407-e, 408-e, 411-e muxlebi].

erT saqmeSi46 mosarCelem winare xelSekrulebidan gasvla daukavSira im gare-
moebas, rom mosarCelis umTavresi saxelSekrulebo interesi farTis unikalu-
ri maxasiaTeblebiT iyo motivirebuli (igi gegmavda masSi erT-erTi prestiJu-
li brendis _ `K.-is~ mier warmoebuli mamakacis tansacmliT vaWrobis eqsklu-
ziuri obieqtis mowyoba). Tumca, misive interesebis sazianod, gauqmda farTSi
Sesasvleli quCis mxridan, agreTve, gauqmda saerTo sargeblobis foie da mis
Tavze arsebuli sivrce; mopasuxis mier damatebiTi komerciuli farTobis mow-
yobis gamo, SeizRuda obieqtSi potenciuri momxmareblis Tavisuflad moxved-
ris SesaZlebloba, sareklamo sivrce.

xelSekrulebidan gasvlisaTvis (ssk-is 352-e da 405-e muxlebi) sakmaris safuZ-
vlad is garemoeba iqna miCneuli, rom mxaris umTavresi saxelSekrulebo intere-
si farTis unikaluri maxasiaTeblebiT iyo motivirebuli, saxeldobr, Sesrule-
bis sagani mkacrad individualizebuli iyo, identificirebuli iyo misi gan-
lageba mravalfunqciur kompleqsSi da ukavSirdeboda xelSemkvreli mxaris
komerciul interess. maSasadame, winare xelSekrulebis es maxasiaTebelebi xel-
Sekrulebis im umTavres safuZvlad iqna miCneuli, romelTa darRveviT ikveTe-
boda nivTobrivi nakli _ SeTanxmebulisagan gansxvavebuli sagani.

xelSekrulebidan gasvliT ki, monawileTa Soris warmoSva axali valdebuleba:
miRebuli Sesrulebisa da sargeblis erTmaneTisaTvis dabrunebis Sesaxeb e.w.
restituciis moTxovnis ufleba, rac mopasuxes warmouSobda miRebuli Tanxis
ukan dabrunebis valdebulebas47.

sxva samoqalaqo saqmeSi48 , xelSekrulebidan gasvlisa da gadacemulis ukan dab-

46 ix. susg #as-459-438-2015, 07 oqtomberi, 2015 weli.
47 SeniSvna: sagulisxmoa, rom xelSekrulebidan gasvlisa da gadacemulis ukan dabrunebis moT-

xovnas erT-erT saqmeSi mopasuxem daupirispira moTxovnis ganxorcielebis Semaferxebeli
Sedaveba (xandazmuloba), rac moklebulia vargis samarTlebriv safuZvels, gamomdinare iqi-
dan, rom xelSekrulebaze uaris Tqmis, samarTlebriv Sedegebs aregulirebs ssk-is 352-e, xo-
lo winapirobebs - 405-e muxlebi (ix. susg #as-1189-1119-2015, 23 marti, 2016 weli). Tu ver
xerxdeba kreditoris pirveladi moTxovnis dakmayofileba movalis mier (valdebulebis Ses-
ruleba), mis adgils meoradi moTxovna ikavebs. pirveladi valdebulebebisagan unda ganvas-
xvavoT meoradi valdebulebani. es ukanaskneli uSualod valdebulebiTsamarTlebrivi ur-
TierTobidan ar gamomdinareobs. meoradi valdebuleba pirveladi valdebulebebis (qmede-
bis ganxorcielebis) darRvevis Sedegad warmoiSoba da ikavebs an maT adgils, anda maTTan er-
Tad arsebobs. xelSekrulebidan gasvla aRmWurveli uflebaa, rac imas niSnavs, rom gansaz-
Rvruli winapirobebis arsebobisas, mxares aqvs SesaZlebloba, miaRwios garkveul samarTleb-
riv Sedegs _ daasrulos saxelSekrulebo urTierToba konkretuli uflebebiTa da movale-
obebiT da gansxvavebul samarTlebriv reJimSi gadaiyvanos igi. xelSekrulebidan gasvlis da-
maxasiaTebeli niSani mxareTa Soris ormxrivi restituciis ganxorcielebaa, restitucia ki,
pirvandeli mdgomareobis aRdgenas gulisxmobs, ra drosac mxareTa mier erTmaneTisaTvis ga-
dacemuli qonebis ukuqceva xdeba. sagulisxmoa, rom xelSekrulebidan gasvla da pirvande-
li mdgomareobis aRdgena erToblivi, ganuyofeli da myisieri qmedebaa, rac miuTiTebs im
faqtze, rom, Tu xelSekrulebidan gasvlis uflebaze ar vrceldeba xandazmuloba, arc
misi Tanmdevi Sedegi (naturiT dabruneba) eqvemdebareba xandazmulobas. vinaidan, xandaz-
muloba aris vada, romlis ganmavlobaSi pirs, romlis uflebac dairRva, SeuZlia, moiTxovos
Tavisi uflebis iZulebiT ganxorcieleba an dacva. xandazmuli moTxovna sarCelis (romli-
Tac moTxovnilia xelSekrulebidan gamomdinare valdebulebis Sesruleba) dakmayofilebis
perspeqtivas gamoricxavs, magram xelSekrulebas Zaladakargulad ver aqcevs.

48 ix. susg #as-945-895-2015, 14 marti, 2016 weli.
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runebis damabrkolebel garemoebad ar iqna miCneuli samuSaoebis mxolod ara-
arsebiTi nawilis Seusruleblobaze apelireba im viTarebaSi, rodesac mSeneb-
lobis dasrulebis vada xuTi wliT iyo darRveuli da davis ganxilvis drosac
ar iyo dasrulebuli. mxolod is faqti, rom SenobaSi lifti ar iyo damonta-
Jebuli, xelSekrulebidan gasvlisTvis sakmaris winapirobad warmoCnda
imis gaTvaliswinebiT, rom gadasacemi bina me-13 sarTulze mdebareobda.
imavdroulad, saxelSekrulebo urTierTobis gagrZelebis damabrkolebel
garemoebas qmnida kompaniis ekonomikuri mdgomareobac, saxeldobr, kom-
paniaze ricxuli davalianeba da movaleTa reestrSi aRricxva.

niSandoblivia, rom, mtkicebis TvalsazriT, xelSekrulebidan gasvlisa da ga-
dacemulis ukan dabrunebis nawilSi, moTxovnis safuZvlianobis kvleva gansa-
kuTrebul samarTlebriv problemas ar warmoSobs, rasac ver vityviT xelSek-
rulebidan gasvliT miyenebuli zianis anazRaurebis sakiTxze.

zemoT ganxilul samoqalaqo saqmeSi, romelSic xelSekrulebidan gasvla mkac-
rad individualizebuli sagnis maxasiaTeblebis Secvlam da, maSasadame, saxel-
Sekrulebo interesis dakargvam ganapiroba, mosarCeles uari eTqva uZravi niv-
Tis SesaZenad bankidan aRebuli kreditis sargebelis, zianis saxiT dakis-
rebaze (ssk-is 407-e muxli). sasamarTlom miiCnia, rom komerciuli farTis Se-
saZenad bankidan aRebul kreditze daricxuli saprocento sargebeli, ver
ganixileboda zianad, radgan myidvelisTvis dasaSveb tvirTs warmoadgenda,
romelzedac TviTon iyo pasuxismgebeli da mopasuxisTvis misi dakisreba scde-
boda mopasuxisaTvis dasaSvebi pasuxismgeblobis farglebs49.

faqtobrivi zianis anazRaurebis samarTlebriv sakiTxze namsjelia sakasa-
cio palatis araerT gadawyvetilebaSi, saxeldobr, erT-erT saqmeSi50 kasa-
toris pretenzia faqtobrivi zianis anazRaurebis nawilSi, im garemoebas
emyareboda, rom kasatorma/mosarCele (a) sacxovrebeli saxlis Sesyidvis
mizniT bes saxiT gadaixada 7000 aSS dolari, xolo (b) bes gadasaxdelad ai-
Ro sesxi, romelzedac daricxuli sargebeli (procenti) Seadgenda _ 4200
aSS dolars. miTiTebuli faqtebi ar iqna ganxiluli zianis anazRaurebis
mavaldebulebel imgvar garemoebebad, rac SesaZloa, moqceuliyo saxel-
Sekrulebo riskis farglebSi. sakasacio palatis ganmartebiT, xelSemkvreli
mxarisagan SeiZleba, moTxovnili iqnes mxolod im zianis anazRaureba, romelic
xelSekrulebis darRvevis normalur Sedegs warmoadgens da romlis gaTvalis-
winebac, xelSekrulebis darRvevis SemTxvevaSi, xelSekrulebis damrRvevs mxa-
res SeeZlo evarauda. swored es azria gatarebuli ssk-is 412-e muxlis samar-
Tlebriv mizanSi, romelic mxolod gonivruli windaxedulobis farglebSi mo-
salodneli zianis anazRaurebis movaleobas iTvaliswinebs, romelic savarau-
do iqneboda da es ziani xelSekrulebis damrRvevi mxaris moqmedebis an umoqme-
dobis pirdapiri da gardauvali Sedegia. dasaxelebul saqmeSi, zianis a) da b)
SemTxvevas vargisi samarTlebrivi safuZveli ar gaaCnda, gamomdinare iqidan,
rom, bes xelSekrulebis gaformebisas, pirveli xelSekrulebis Sesrulebis va-
da jer kidev gasuli ar iyo, aRniSnuli xelSekrulebis gaformebis Taobaze
arc mopasuxisTvis ar iyo cnobili da, Sesabamisad, amgvari garigebisgan (bes
dakargva da bes Tanxis sesxad asaRebad gadaxdili sargebeli) warmoSobili
zianis savaraudoba, misi arsebobis SemTxvevaSic ki, scildeboda xelSekru-

49 ix. susg #as-459-438-2015, 07 oqtomberi, 2015 weli.
50 ix. susg #as-167-163-2016, 01 ivlisi, 2016 weli.
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lebiT nakisri riskis farglebs.

sxva samoqalaqo saqmeSi51 sesxze daricxuli procentis zianad kvalifikaciis
iuridiuli SesaZlebloba sakasacio palatam Semdegnairad ganmarta: ̀ savarau-
doba saxezea, Tu Sedegis daSveba Segnebuli movalis perspeqtividan obieqtu-
rad SesaZlebeli iyo. amdenad, gasaTvaliswinebelia ara konkretuli movalis,
aramed zogadad gonieri da Segnebuli movalis mier im Sedegebis gacnobiereba,
rac ganpirobebuli SeiZleba iyos mis mier nakisri valdebulebebis Seusruleb-
lobiT an arajerovani SesrulebiT, anu gasaTvaliswinebelia obieqturad ar-
sebuli kriteriumebi.

amasTan erTad, ziani, gamomwvevi qmedebis uSualo, aucilebeli da pirdapiri
Sedegi unda iyos. ssk-is 412-e muxlis Tanaxmad, `movalisaTvis winaswar savara-
udo ziani~ ar unda gavigoT movalis subieqturi SesaZleblobebis mixedviT. go-
nivrulad savaraudo ziani fasdeba obieqturi kriteriumebiT. am SemTxvevaSi,
aucileblad unda iqnes gaTvaliswinebuli is, rom miTiTebuli normis mixed-
viT anazRaurdeba pirdapiri da ara arapirdapiri ziani~. xelSemkvrelma mxa-
rem nebayoflobiT ikisra sesxis aReba, rac ar ukavSirdeboda mopasuxis mi-
er nakisri valdebulebis Sesrulebas. Sesabamisad, sadavo xelSekrulebiT,
saidanac gasvlas iTxovda mosarCele, ar iyo daculi aRniSnuli interesi.
am msjelobis gaTvaliswinebiT, sesxis xelSekrulebis safuZvelze gadaxdili
procenti ar warmoadgens pirdapir zians da, aseve, saxelSekrulebo valdebu-
lebis darRvevis uSualo, aucilebel da pirdapir Sedegs.

sxva samoqalaqo saqmeSic52, imsjela sakasacio palatam binis Sesyidvis mizniT,
bankidan aRebuli kreditiT sargeblobisaTvis gadasaxdeli procentis zianad
kvalifikaciis samarTlebriv problemaze da miiCnia, rom, xelSekrulebis Ses-
rulebis SemTxvevaSi, mosarCele miiRebda binas da ara Tanxas. maSasadame, binis
nasyidobis Tanxis kreditiT aReba misTvis dasaSvebi tvirTi iyo, risTvisac pa-
suxismgebloba mopasuxes ver daekisreboda, Tumca am gadawyvetilebaSi sayu-
radReboa iuridiuli mniSvnelobis mqone Semdegi sakiTxi: im dRidan, roca mo-
sarCele gavida xelSekrulebidan, mopasuxes warmoeSva mis mimarT ukve ara
binis saTanado mdgomareobaSi gadacemis, aramed misi Rirebulebis dabru-
nebis valdebuleba (e.w. ormxrivi restituciis farglebSi), romlis Sesru-
lebis SemTxvevaSi, mosarCeles, Tavis mxriv, miecemoda bankisaTvis darCe-
nili sakredito davalianebis dabrunebis SesaZlebloba. mosarCeles gadax-
dis SesaZlebloba ar eZleoda davis sasamarTloSi ganxilvis etapze. Sesabami-
sad, binis Rirebulebis dabrunebamde, binis Rirebulebis saxiT gadaxdili Tan-
xis wliuri sargebeli (sabanko kreditze) warmoadgenda mosarCelis zians, Tum-
ca, araumetes im Tanxisa, romelic xelSekrulebidan gasvlis droisaTvis gada-
saxdeli hqonda mas procentis saxiT.

samoqalaqo saqmeSi53, mosarCelem miuRebeli Semosavlis anazRaureba mxolod
minimaluri saanabro procentis kuTxiT daayena, ramac sarCelis warumatebloba
ganapiroba ssk-is 411-e muxlis yvela samarTlebrivi wanamZRvris ararsebobis
gamo. mosarCelem ver SeZlo saxelSekrulebo Tanxis anabarze Setanisa da
aqedan sargeblis miRebis realuri SesaZleblobis mtkicebis tvirTis rea-

51 ix. susg #as-899-845-2012, 22 noemberi, 2012 weli.
52 ix. susg #as-945-895-2015, 14 marti, 2016 weli.
53 ix. susg #as-459-438-2015, 07 oqtomberi, 2015 weli.
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lizeba. Sesabamisad, sasamarTlom pirveladi saxelSekrulebo valdebule-
bis farglebSi arsebuli komerciuli farTis Sesyidvis interesi ucvlelad
miiCnia xelSekrulebidan gasvlis uflebis gamoyenebis SemTxvevaSic, vina-
idan saqmis masalebiT utyuarad dasturdeboda qonebis komerciuli miz-
nebisTvis gamoyenebis pirdapiri saxelSekrulebo mizani _ gansazRvrul ko-
merciul farTSi erT-erTi brendis _ `K.-is~ mier warmoebuli mamakacis tan-
sacmliT vaWrobis eqskluziuri, prestiJuli obieqtis mowyoba. amgvari moce-
muloba, farTis komerciuli daniSnulebiT gamoyeneba, gamoricxavda sarCelis
warmatebas minimaluri saanabro procentis kuTxiT miuRebeli Semosavlis na-
wilSi, radgan sasamarTlos SexedulebiT, xelSekrulebis mxares _ myidvels
Tanxa gadaxdili hqonda uZravi qonebis SeZenis mizniT, Sesabamisad, mis in-
teress warmoadgenda uZravi qonebis SeZena da ara nasyidobis safasuris ban-
kSi anabarze ganTavseba da am gziT, sargeblis miReba. Sesabamisad, movali-
saTvis winaswar savaraudo ziani (ssk-is 408-e, 411-e) ar vlindeboda, ramac ga-
moricxa saanabro procentis zianad prezumireba.

samoqalaqo davaSi54 xelSekrulebidan gasvlisa da gadaxdili Tanxis ukan dab-
runebis ssk-is 405-e da 352-e muxlebis samarTlebriv safuZvlad sasamarTlom
is faqtobrivi garemoebac sakmarisad miiCnia, rom davis ganxilvis momentSic
ki, mopasuxe samSeneblo kompanias samSeneblo samuSaoebi ar hqonda dawyebuli.
ssk-is 405-e da 352-e muxlebis gamoyenebis damabrkolebel garemoebad sasamar-
Tlom mxareTa Soris warmoSobili urTierTobis araswori Sefasebis Sedegad
nardobis kvalifikacia miiCnia, radgan xelSekrulebidan gasvlis uflebas es
ukanaskneli saxelSekrulebo urTierTobac iTvaliswinebda.

amave gadawyvetilebaSi erTmaneTisagan gaimijna nardobisa da amxanagobis sa-
marTalurTierTobebi, ra drosac, mxedvelobaSi iqna miRebuli sxva samoqala-
qo davis (ix., susg #482-458-2013, 16 ianvari, 2014 weli) ganxilvis dros, saqar-
Tvelos uzenaesi sasamarTlos mier gakeTebuli ganmartebebi.

sxva samoqalaqo saqmeSi55 xelSekrulebis sagnis, sacxovrebeli binis xelSekru-
lebiT gaTvaliswinebuli pirobebiT gaqiravebidan misaRebi Semosavali prezu-
mirebul iqna im minimalur zianad, romelic mosarCeles miadga xelSekrulebi-
dan gasvliT. mtkicebis saganSi Sedioda faqtobrivi garemoeba imis Sesaxeb,
xelSekrulebis Sesrulebis SemTxvevaSi, iZleoda Tu ara xelSekrulebis sa-
gani gaqiravebis SesaZleblobas amgvari prezumfciis _ mtkicebis gansxvave-
buli standartis daSvebisaTvis. 411-e muxlis Sinaarsis gaTvaliswinebiT, mniS-
vneloba eniWeba im garemoebebs, romlebic miuTiTeben mopasuxis mier binis ga-
dacemasTan dakavSirebiT nakisri valdebulebebis jerovnad Sesrulebis Sem-
TxvevaSi, ra Semosavals miiRebda da valdebulebis darRvevis Sedegad ar mii-
Ro mosarCelem. miT ufro, imis gaTvaliswinebiT, rom binis gaqiraveba, Tu pirs
bina sacxovreblad ar sWirdeba, warmoadgens uZravi qonebiT Semosavlis miRe-
bis yvelaze farTod damkvidrebul da aprobirebul formas. Sesabamisad, xel-
SekrulebiT nakisri valdebulebis Sesrulebidan misi Seusruleblobis moti-
viT urTierTobidan gasvlamde periodi miCneul iqna drois im monakveTad, ra
vadaSic, binis gaqiravebiT piri miiRebda Semosavals.

sakasacio palatam erT-erT gadawyvetilebaSi ssk-is 411-e da 412-e muxlebiT

54 ix. susg #as-636-597-2014, 28 ivlisi, 2015 weli.
55 ix. susg #as-195-183-2014, 21 oqtomberi, 2016 weli.
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gaTvaliswinebul yvela wanamZRvarTan dakavSirebiT ganmarta, rom mosarCele-
ebisTvis gadasacemi uZravi qonebis nawili warmoadgenda arasacxovrebel
farTs, rac udavod metyvelebda, rom igi Tavidanve gankuTvnili iyo samewar-
meo saqmianobisTvis. Sesabamisad, mopasuxeebisTvis savaraudo unda yofili-
yo, rom aseTi daniSnulebis uZravi qonebis droulad miuRebloba mosarCe-
les miayenebda fulad zians56.

gansxvavebulia midgoma fuladi valdebulebis SeusruleblobiT miyenebul
zianTan, rac ganpiropobebulia fulis gansakuTrebuli TvisebebiT, kerZod,
syidviTi unarianobis maRali xarisxiT, rac yvela SemTxvevaSi aniWebs fuls sar-
geblis motanis unars. fuli yovelTvis Semosavlis wyaroa, vinaidan SeuZlia, Ses-
Zinos mesakuTres ara mxolod misTvis sasurveli qoneba, aramed garkveuli peri-
oduli Semosavali sabanko procentis saxiT. amgvarad, fuladi valdebulebis Se-
usrulebloba kreditors yovelTvis ayenebs zians da sxvagvari valdebulebis
SeusruleblobiT gamowveuli zianisgan gansxvavebiT, gansakuTrebuli mtkice-
ba ar sWirdeba arc zianis miyenebis faqtisa da arc misi odenobis dadgenas57.

praqtikul SemTxvevaSi58, individualur binaTmSneblobis amxanagoba da fizikuri
piri Tavad SeTanxmdnen (krebis oqmis safuZvelze) amxanagobis wevrad gaxdomis sa-
nacvlod ganxorcielebuli Senatanis _ miwis nakveTis naturiT dabrunebaze. Se-
sabamisad, sssk-is 352-e, 405-e muxliT gaTvaliswinebuli samarTlebrivi Sedegi _
miwis nakveTis kvlav fizikuri piris sakuTrebis uflebiT aRricxva ganxorciel-
da, Tumca sasamarTloSi amxanagobis mxridan dawyebuli sasarCelo warmoebis sa-
fuZveli gaxda e.w. ormxrivi restituciis farglebSi fizikuri piris mier amxana-
gobis mxridan gadacemuli 10,000.00 aSS dolaris daubrunebloba. moTxovna Tan-
xis dakisrebis nawilSi dakmayofilda, Tumca, uari eTqva ZiriTad Tanxis daubru-
neblobiT miyenebuli zianis, miuRebeli Semosavlis anazRaurebas. sakasacio sasa-
marTlos gadawyvetileba im arguments daemyara, rom ssk-is me-8 muxlis me-3 nawi-
lisa da 115-e muxliT dadgenili urTierTobis monawileTa qcevis keTilsindisie-
rebis standarti daculad ver CaiTvleboda, im viTarebaSi, rodesac mxareTa So-
ris Semdgari garigebiT (krebis oqmi) xelSemkvrel mxareebs xelSekrulebidan gas-
vlis sagamonaklisi normiT sargeblobisas warmoeSvaT e.w. ormxrivi restituciis
ufleba-movaleoba, xolo amxanagobam uflebis dacvis sasarCelo formis gamoye-
nebiT mxolod sami wlis Semdeg moiTxova miuRebeli Semosavlis saxiT miyenebuli
zianis anazRaureba gasul periodze. saqmis masalebiT irkveoda, rom am wlebis man-
Zilze amxanagobas ar ucdia Tanxis ukan dabruneba da Tanxis dabrunebas arc fi-
zikuri piri dahpirebia. Sesabamisad, miuRebeli Semosavali, romelzedac mosar-
Cele apelirebda, da romelic ssk-is 412-e muxlTan erTobliobaSi movalisaTvis
winaswar savaraudo zianad aris miCneuli, ar vlindeboda.

4.4.  amxanagobis xelSekrulebidan gasvlis Sedegi

4.4.1.  sakasacio palatam araerT saqmeSi imsjela erToblivi saqmianobis (amxa-
nagobis) xelSekrulebidan gasvlis Sedegad ukugebaze pasuxismgebeli su-

56 ix. susg #as-482-458-2013, 16 ianvari, 2014 weli.
57 ix. susg #as-992-950-2013, 4 marti, 2014 weli.
58 ix. susg #as-197-184-2015, 17 maisi, 2015 weli.
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bieqtis pasuxismgeblobis formasa da samarTlebriv safuZvelze.

erT-erT saqmeSi59, romelSic sadavo iyo mewarme subieqtis moTxovna xelSekru-
lebidan gasvla da e.w. restituciis gziT, gadacemulis ukan dabruneba, sakasa-
cio palatam imsjela xelSekrulebidan gasvlisa da misi Tanmdevi samar-
Tlebrivi Sedegis normatiuli regulirebis Taviseburebebze.

sasamarTlos SexedulebiT, vinaidan mxareTa Soris warmoSobili saxelSekru-
lebo urTierToba specialur normatiul regulirebas eqvemdebareoboda sa-
xelSekrulebo urTierTobidan mxaris gasvlis warmatebulobis kvleva ssk-is
352-e, 405-e muxlebis samarTlebriv winapirobebTan mimarTebiT mniSvnelobas
ver iZenda.

aRniSnul saqmeSi, mewarme subieqti gaxda im droisaTvis Seqmnili binaTmSeneb-
lobis amxanagobis Cveulebrivi wevri. amxanagobis mizans gansazRvrul teri-
toriaze, mravalbiniani sacxovrebeli kompleqsis mSeneblobis dasrulebisa da
eqsploataciaSi Sesvlis Semdeg, mis wevrebs Soris, wilobrivi monawileobis
proporciulad, farTebis ganawileba da sakuTrebaSi miReba warmoadgenda. me-
warme subieqtma amxanagobaSi monawileoba ikisra SesataniT (rogorc fuladi,
ise naturiT _ samSeneblo masala, romlis realizaciasac igi eweoda), romelic
saerTo miznis miRwevasa da miznis miRwevis Sedegad misTvis konkretuli far-
Tis gadacemas uzrunvelyofda. vinaidan mSenebloba xelSekrulebiT dadge-
nil vadaSi ar dasrulda, mewarme subieqtma binaTmSeneblobis amxanagobis
xelSekrulebidan gasvla da amxanagobaSi ganxorcielebuli Senatanis dab-
runeba moiTxova. imavdroulad, daayena moTxovna nasyidobis safasuris da-
kisrebis Sesaxeb, rac Tavis droze amxanagobisaTvis samSeneblo masalis mi-
wodebidan iyo warmoSobili.

xelSekrulebidan gasvlis moTxovnis marTlzomiereba sakasacio palatam Sea-
mowma ssk-is 938-e muxlis wanamZRvrebTan, vinaidan miiCnia, rom gansaxilveli
samarTalurTierToba erTobliv saqmianobaSi eqceoda da wevris amxanago-
bidan gasvlisa da wilis kompensaciis sakiTxic ara ssk-is 352-e da 405-e mux-
lebis zogad, aramed specialur regulacias eqvemdebareboda.

sasarCelo moTxovna materialursamarTlebrivi TvalsazrisiT Semowmda ssk-
is 938-e muxlis danawesTan: ̀ erT-erTi monawilis gasvla iwvevs erToblivi saq-
mianobis Sewyvetas. xelSekruleba SeiZleba, iTvaliswinebdes erT-erTi mona-
wilis gasvlas erToblivi saqmianobis Seuwyvetlad. aseT SemTxvevaSi, gamsvle-
li monawilis wili nawildeba sxva monawileebs Soris. gamsvlel monawiles wi-
lis kompensacia miecema fuladi saxiT. amasTan, mxedvelobaSi miiReba gasvlis
droisaTvis Seusrulebeli garigebebi. Tu gasvlis momentisaTvis saerTo qo-
neba veRar faravs saerTo valebs, gamsvleli valdebulia, danarCen monawile-
ebs gadauxados Tavisi wilis Sesabamisi Tanxa. gamsvlelis valdebuleba gasvlis
momentSi arsebuli kreditorebis winaSe ucvlelia~.

konkretul SemTxvevaSi, erToblivi saqmianobis amxanagobis xelSekruleba, mar-
Talia, uSvebda monawilis uflebas gasvlaze, Tumca, mxolod es garemoeba ar
iyo sakmarisi mosarCelis interesis misaRwevad, radganac sarCeli ar Seicavda
miTiTebas im winapirobebze, romelsac xelSekrulebidan gamsvlel mxares ud-

59 ix. susg #as-195-183-2014, 21 oqtomberi, 2016 weli.
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genda kanoni, saxeldobr, ras Seadgenda gamsvleli monawilis wili (romelic
unda ganawilebuliyo sxva monawileebs Soris da gamsvlel monawiles miscemo-
da wilis kompensacia); arsebobda Tu ara gasvlis droisaTvis Seusrulebeli ga-
rigebebi da sxva imgvari sakiTxebi, romelsac aqtualobas is garemoebac sZen-
da, rom mewarme subieqtis, rogorc wevris, Senatani iyo fuladic da naturis
saxiTac. wilis Rirebuleba da kompensaciis odenoba ki, damatebiT mtkicebas
saWiroebda. im garemoebis gaTvaliswinebiT, rom mewarme subieqti TviTonac
warmoadgenda amxanagobis wevrs da, maSasadame, imgvari viTareba iqmneboda, rom
igi anazRaurebas moiTxovda amxanagobisa da misi danarCeni wevrebisagan. Sesa-
bamisad, imis gaTvaliswinebiT, rom mis Senatans warmoadgenda ara mxolod
Tanxa, aramed naturiT _ samSeneblo masalis miwodeba, romelic xelSekru-
lebis xelmowerisTanave unda Setaniliyo, nasyidobis safuZvelze miwodeba da
Senatanis ganxorcielebis valdebuleba, swored, ssk-is 442-e muxlis pirveli
nawilisa da 444-e muxlis Sesabamisad, nasyidobis urTierobis gaqviTvis gziT
Sewyvetad dakvalificirda60.

sxva saqmeSi ki, sadac mosarCele (amxanagobis wevri, fizikuri piri) moiTxovda
amxanagobidan gasvlasa da Senatanis ukan dabrunebas, moTxovnis warmatebu-
loba Semowmda ara amxanagobis samarTlebrivi urTierTobebis momwesrige-
beli specialur regulaciasTan [ssk-is 938-e muxli], aramed deliqturi sa-
marTlis mTavar normis Semadgenel komponentebTan [ssk-is 992-e muxli], rac
ganpirobebuli iyo saqmis faqtobrivi garemoebebiT61, saxeldobr, saqmis ma-
salebiT dadgenil iqna, rom gamoikveTa e.w. `fiqtiuri amxanagoba~, rac imas
niSnavs, rom amxanagoba, imTaviTve ar arsebobda, xolo misi saxeliT moqmedi war-
momadgeneli, pirveli mopasuxe, ararsebul subieqts warmoadgenda. ̀ fiqtiuri
amxanagobis~ SemTxvevaSi ki, ver iarsebebs erToblivi saqmianobis mizani da ga-
rigeba moCvenebiT xasiaTs atarebs an dasaxuli mizani imTaviTve marTlsawina-
aRmdegoa. magaliTisaTvis, saqmeSi mtkicebulebis saxiT warmodgenil ganaCen-
Si miTiTebuli iyo, rom ̀ 2007 wels pirvelma mopasuxem, gamoZiebisaTvis am etap-
ze daudgenel pirTan erTad ganizraxa, fiqtiurad Seeqmna samSeneblo kompania
da mSenebare korpusSi sacxovrebeli farTebis SeZenis msurvel moqalaqeTa
ndobis borotad gamoyenebiT TaRliTurad daufleboda maT kuTvnil Tanxebs“.
amdenad, aRniSnuli amxanagobis mizani imTaviTve marTlsawinaaRmdego iyo, xo-
lo marTlsawinaaRmdego mizniT dadebuli garigeba _ ucilod baTili.

sakvanZo sakiTxi, Tu visgan unda mieRo amxanagobidan gamsvlel wevrs Sena-
tani, sxva sityvebiT rom vTqvaT, vin iyo ukugebaze pasuxismgebeli _ amxana-
goba solidarulad Tu amxanagobis is wevri, romlis mimarTac kanonier Za-
laSi iyo Sesuli ganaCeni [danaSauli gaTvaliswinebuli sisxlis samarTlis ko-
deqsis 180-e muxlis me-2 nawilis ̀ a~ da ̀ b~], gadawyda deliqturi samarTlis mom-
wesrigebeli normebiT, im argumentiT, rom, Tuki amxanagoba fiqtiur safuZ-
velze iyo Seqmnili da, maSasadame, xelSekruleba Tavidanve ar dadebula, sa-
xelSekrulebo moTxovnis warmoSobis safuZvelic ver iarsebebda (saxelSek-

60 Sdr: urTierTmoTxovnaTa gaqviTvis gziT SewyvetasTan dakavSirebuli samarTlebriv da praq-
tikul sakiTxebze saqarTvelos uzenaesma sasamarTlom imsjela 2017 wlis 27 ianvaris gadaw-
yvetilebaSi - #as-708-678-2016, romelSic ssk-is 442-e da 51-e muxlebis wanamZRvrebis gan-
xorcielebulad miCnevis Sedegad moTxovna Sewyvetilad iqna miCneuli (moTxovnis Semwyveti
Sedavebis warmateba).

61 ix. susg #as-251-239-2016, 14 ivnisi, 2016 weli.
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rulebo urTierTobis ararsebobis fonze) da, amdenad, gasvlis Sedegad gansa-
xorcielebel restituciaze msjeloba umarTebulod iqna miCneuli.

4.4.2. aqtualuria samarTlebrivi urTierTobebi, romlis erT mxareze warmod-
genili arian binaTmSeneblobis amxanagobebi (damfuZnebeli wevrebi) da meore
mxareze _ mSenebeli kompania an e.w. `wevri-investori~.

am mimarTulebiT, erTi tipis raime saxelSekrulebo urTierTobebze yuradReba
ver gamaxvildeba, ramdenadac monawileebs Soris arsebobs Sereuli tipis sa-
xelSekrulebo urTierToba [ssk-is 340-e muxli]; gvxvdeba nardobis, nasyido-
bis, sakuTrebis daTmobis, sacxovrebeli adgiliT droebiTi uzrunvelyofis
(qiris gadaxda) da a.S. garigebebi. is, rac aerTianebs sadavo samarTalurTier-
Tobebs, esaa saerTo mizani _ miwis nakveTze mSeneblobis Sedegad sacxovrebe-
li da sxva daniSnulebis farTebis sakuTrebaSi miReba. erT-erT saqmeSi62, moT-
xovnas amxanagobis e.w. `wevri _ investorisaTvis~ im Tanxis dakisreba warmoad-
genda, romliTac am ukanasknels axladaSenebul saxlSi farTis gadacemamde un-
da uzrunveleyo binaTmSeneblobis amxanagobis im wevris droebiTi gayvana (qi-
riT), romelsac miwis nakveTze arsebul Zvel saxlSi kuTvnili sakuTrebis uf-
leba gadacemuli hqonda investorisaTvis e.w. naturiT Senatanis formiT. am
nawilSi, moTxovna dakmayofilda.

amave saqmeSi ganixileboda amxanagobis sxva wevris moTxovna axladaSenebul sax-
lSi konkretuli farTis gadacemis SeuZleblobis gamo (kreditoris pirvela-
di interesi xelSekrulebis dadebis mimarT63) misi Rirebulebis dakisrebis (zi-
anis anazRaureba _ kreditoris meoradi moTxovna) Sesaxeb. marTalia, mosarCe-
le warmoadgenda binaTmSeneblobis amxanagobis wevrs, romelsac axladaSene-
bul sacxovrebel saxlSi unda mieRo Senatanis sakompensaciod gansazRvruli
farTi, Tumca, mogvianebiT, amxanagobis krebaze miRebuli gadawyvetilebiT, ro-
melsac TviTonac eswreboda da daeTanxma [ssk-is 50-e, 52-e muxlebi] _ Seaswo-
res farTebi (dakoreqtirda) da misi ojaxis wevrze _ Zmaze ganawilda ori sxva-
dasxva farTi da avtofarexi, mosarCelem dakarga miRebis ufleba (xelSekru-
lebis pirveladi moTxovnis Sesrulebis mimarT) da TavisTavad gamoiricxa moT-
xovnis ufleba zianze _ kompensacia.

4.5.pasuxismgeblobis sakiTxi amxanagobis saxelSekrulebo
valdebulebis darRvevisas

gansaxilvel davaSi64 sakasacio palatam imsjela erToblivi saqmianobis (am-
xanagoba) xelSekrulebiT nakisri valdebulebis darRvevisas pasuxismgeb-
lobis subieqtis gansazRvris problemaze.

dava warmoSobili iyo erToblivi saqmianobis (amxanagobis) mesakuTre wevrebsa
(romelTa Senatani amxanagobaSi ganisazRvra sabaziso miwis nakveTiT, romel-

62 ix. susg #as-115-109-2013, 01 ivlisi, 2013 weli.
63 ix. m. Todua, h. vilemsi, „valdebulebiTi samarTali“, 2016, 40.
64 ix. susg #as-482-458-2013, 16 ianvari, 2014 weli.
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zedac unda aSenebuliyo mravalsarTuliani sacxovrebeli saxli) da amxanago-
bis sxva e.w. `wevr-investorebs~ Soris (romelTa Senatans amxanagobaSi warmo-
adgenda proeqtis ganxorcielebisavis finansuri saxsrebi, eqsploataciaSi mi-
Reba da farTebis sajaro reestrSi registracia).

valdebulebis Seusruleblobis gamo, zianisa da gadauxdeli qiris anazRaure-
bis Taobaze mesakuTre wevrebis moTxovnis Semwyvet SedavebaSi e.w. ̀ wevr-inves-
torma~, romelic imavdroulad, amxanagobis Tavmjdomaresac warmoadgenda,
uaryo misi, rogorc wevr-investoris statusi, rac amxanagobis xelSekrule-
biT nakisri valdebulebebze mis pasuxismgeblobas gamoricxavda.

erToblivi saqmianobis (amxanagobis) xelSekrulebiT nakisri valdebule-
bis darRvevisas, pasuxismgeblobis subieqtis gansazRvris mizniT, sakasa-
cio palatam erTmaneTisagan gamijna erToblivi saqmianobisa (amxanagobi-
sa) da nardobis samarTalurTierTobebi:

`erToblivi saqmianobis (amxanagobis) xelSekrulebisTvis damaxasiaTebelia Sem-
degi: amxanagobis monawile unda iyos ara nakleb ori piri, romlebic moqmede-
ben erToblivad, Sesabamisad, erTmaneTis mimarT ar warmoeSobaT dapirispire-
buli interesebi, xelSekrulebis interesebidan gamomdinare, mis monawileebs
Soris SeiZleba, ganawildes ufleba-movaleobebi, Tumca es xorcieldeba ara,
rogorc damoukidebel pirTa Soris, romelTac erTmaneTis sawinaaRmdego in-
teresebi da movaleobebi gaaCniaT, aramed, rogorc subieqtebs Soris, romel-
Ta Soris ufleba-movaleobebi nawildeba amxanagobis xelSekrulebis pirobe-
bis Sesrulebis mizniT. amxanagobis monawileTa SeTanxmeba da erTianobis ga-
movlena unda moxdes saerTo sameurneo an sxva miznis misaRwevad, rac garige-
bis mTavar winapirobas warmoadgens. monawileebi erToblivi miznis misaRwevad
moqmedeben xelSekrulebiT gansazRvruli saSualebebiT maT mier ganxorcile-
buli Senatanebis safuZvelze da iuridiuli piris Seuqmnelad. amasTan, erTob-
livi saqmianobis marTva yvela monawilis mier erToblivad xorcieldeba, rac
am saqmianobasTan dakavSirebuli gadawyvetilebebis yvela monawilis Tanxmo-
biT miRebas gulisxmobs.

imavdroulad, gadawyvetilebaTa ganxorcieleba SeiZleba erT-erT monawiles
an sxva mesame pirsac daevalos, rac garigebis Sinaarss ar cvlis. amxanagobis
saqmianobidan miRebuli sargebeli da ziani monawileTa wilebis Sesabamisad ga-
danawildeba, risTvisac raime mniSvneloba ara aqvs Senatani qonebiT Tu momsa-
xurebis gaweviT iqna ganxorcielebuli~65.

`erToblivi saqmianoba, romlis mizania saxlis aSeneba, Seicavs nardobis
xelSekrulebisaTvis damaxasiaTebel komponentebs, romlis mizania konkre-
tuli nakeTobis damzadeba. rogorc nardobis SemTxvevaSi, igi orientirebu-
lia konkretuli Sedegis miRwevaze. ufro metic, erToblivi saqmianobis (amxa-
nagobis) erT-erTi wevri SeiZleba, iyos menarde, romelic Tavisi saqmianobiT
monawileobs erTobliv saqmianobaSi, magram, rodesac ramdenime piri (ori an me-
ti) Tanxmdeba erToblivi ZalebiT Tundac saxlis aSenebaze an sxva nakeTobis
damzadebaze (rac SeiZleba, ganxorcieldes nardobis xelSekrulebiT), erTma-
neTs Soris da, aseve, mesame pirebTan urTierTobebi moiTxovs nardobis xel-
Sekrulebisagan gansxvavebul mowesrigebas. Sesabamisad, erToblivi saqmiano-

65 ix. susg #as-839-890-2011, 8 noemberi, 2011 weli.
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bis xelSekrulebis safuZvelze ideba ara erToblivad an cal-calke nardobis
xelSekruleba, aramed iseTi erTeuli yalibdeba, romliTac wesrigdeba erTma-
neTTan, aseve, mesame pirebTan arsebuli urTierTobebi da, sabolood, uzrun-
velyofilia, konkretul SemTxvevaSi, nardobis xelSekrulebaSi erToblivi mo-
nawileoba. am xelSekrulebis monawileebis mier dasaxul miznis misaRwevad au-
cilebeli iyo e.w. `investori~ wevrebis mier xelSekrulebiT nakisri valdebu-
lebebis Sesruleba, ris Sedegad, isini miiRebdnen danarCen farTs. xelSekru-
lebaSi miTiTebuli termini `investori~ ar niSnavs imas, rom is ar aris erTob-
livi saqmianobis monawile (wevri). xelSekrulebaSi monawileebis dayofa ̀ mesa-
kuTreebad~ da `investorebad~ ganpirobebulia xelSekrulebiT dasaxuli miz-
nis misaRwevad monawileTa mier gansaxorcielebeli saqmianobis specifikiT.
amis samarTlebriv winapirobas warmoadgens ssk-is 932-e muxlis me-2 nawili. is,
rom mxareTa Soris dadebulia erToblivi saqmianobis (amxanagobis) xelSekru-
leba da `investorebi~ warmoadgenen erToblivi saqmianobis monawileebs, ase-
ve, miuTiTeben xelSekrulebiT gansazRvruli ufleba-valdebulebebi, romle-
bic damaxasiaTebelia erToblivi saqmianobisaTvis da ara nardobis xelSekru-
lebisaTvis.

yovelive aRniSnulidan gamomdinare, mxareTa Soris arsebuli urTierToba Se-
fasda erToblivi saqmianobis (amxanagobis) samarTalurTierTobad, xolo mo-
pasuxe e.w. ̀ wevr-investorad~, romelic angariSvaldebuli da pasuximgebeli iyo
xelSekrulebiT nakisri valdebulebis SeusruleblobisaTvis amxanagobis me-
sakuTre wevrebis mimarT. saerTo saqmianobis (amxanagobis) wevrebis interese-
bi mimarTulia saerTo miznis miRwevisaken, magram es ar niSnavs imas, rom er-
TmaneTis mimarT isini ar SeiZleba, gamodiodnen, rogorc kreditori da mo-
vale. zustad es warmoadgens im SemTxvevas, rodesac Cven unda gavmijnoT saer-
To saqmianobis miznis misaRwevad amxanagobis wevrebis uflebebi da nakisri val-
debulebebi im ufleba-valdebulebebisagan, romelic Semdeg maT warmoeSobaT
erTmaneTis mimarT, kerZod, erT SemTxvevaSi, saerTo saqmianobasTan dakavSi-
rebiT, keTilsindisierad Sesrulebis moTxovnis ufleba aqvs TiToul monawi-
les erToblivi saqmianobis yoveli monawilisagan [ssk-is 935-e muxlis me-2 na-
wili] ara uSualod Tavisi, aramed mxolod saerTo saqmianobis (amxanagobis) mo-
nawileTa sasargeblod. meore SemTxvevaSi, erTmaneTTan urTierTobaSi pasu-
xismgeblobis odenoba ganisazRvreba monawileTa wilis Sesabamisad, Tu xel-
Sekruleba sxva rames ar iTvaliswinebs [ssk-is 937-e muxlis pirveli nawilis me-
2 winadadeba]. am ukanasknel SemTxvevaSi, kanoniT gaTvaliswinebulia danawesi,
romlis Tanaxmad, pasuxismgeblobis sakiTxi dgeba erTmaneTis mimarT. saerTo
saqmianobis Sedegad miRebuli qonebis ganawileba (magaliTad, saerTo saqmia-
nobis Sedegad aSenebuli mravalbiniani saxlis binebi) warmoadgens saerTo saq-
mianobis (amxanagobis) monawileTa im uflebebis dakmayofilebas, romlisTvi-
sac iqmneba amxanagoba, aseve, erTmaneTis winaSe nakisri valdebulebebis Seus-
ruleblobiT amxanagobis monawileebisaTvis miyenebuli zianis anazRaurebaze
pasuxismgebloba ganisazRvreba erTmaneTan mimarTebiT. amdenad, saerTo saq-
mianobis (amxanagobis) xelSekruleba saSualebaa, romlis meSveobiTac yvela mo-
nawilis uflebebi dakmayofildeba. am SemTxvevebSi, amxanagobis monawileebi
erTmaneTis mimarT gamodian, rogorc kreditori da movale da monawileo-
ben sasamarTloSi ara amxanagobis, aramed Tavisi saxeliT66.

66 ix. susg #as-885-831-2012, 28 ianvari, 2014 weli.
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sagulisxmoa, rom samoqalaqo pasuxismgeblobis dakisrebis TvalsazrisiT, ssk-i
erTmaneTisagan ar gansxvavebs amxanagobis e.w. `damfuZnebel~ da `Cveulebriv~
wevrebs. miT ufro, maSin, rodesac amxanagobis xelSekrulebidan gamomdinare,
mxareebi erTmniSvnelovnad Tanxmdebian saerTo miznis misaRwevad erTobliv
moqmedebaze. amxanagobis wevrebi pasuxs ageben, pirvel rigSi, amxanagobis saer-
To qonebiT. miTiTebuli daskvna im samarTlebrivi regulirebis Sedegia,
romliTac yvela Senatani amxanagobis wevrTa (amxanagobis) saerTo sakuT-
reba xdeba. amxanagobis saerTo sakuTreba, garda imisa, rom erToblivi miz-
nis miRwevas uzrunvelyofs, igi erToblivi saqmianobis amxanagobidan war-
moSobili valdebulebebis Sesrulebis garantiasac warmoadgens. raRa Tqma
unda, es ar niSnavs imas, rom amxanagobis wevrebi amxanagobis valdebulebebi-
saTvis sakuTari qonebiT ar arian pasuxismgebelni, Tumca amxanagobis wevrTa
pasuxismgeblobas damatebiT subsidiuri xasiaTic aqvs da mxolod maSin gamoi-
yeneba, Tu amxanagobis qoneba amxanagobis mier nakisr valdebulebis dafarvas
ver uzrunvelyofs [ssk-is 932-e muxli].

4.6.mSeneblobis procesTan dakavSirebuli samarTlebrivi
sakiTxebi

4.6.1.  samSeneblo saqmianobis ganxorcieleba dakavSirebulia organizaci-
uli sakiTxebis mowesrigeba-marTvasTan, samuSaos Sesrulebasa da samSeneb-
lo masalis Sesyidva-miwodebasTan. amdenad, am samarTalurTerTobebis kom-
binaciaSi xvdeba ssk-is 930-e, 629-e, 477-e muxlebi.

sakasacio palatam imsjela nardobis xelSekrulebiT gaTvaliswinebuli miax-
loebiTi xarjTaRricxvis gadaWarbebis Sedegebsa da mis samarTlebriv regu-
lirebaze, romelic gamokveTilia ssk-is 631-e muxlSi da romelTan dakavSire-
biTac ganimarta miaxloebiTi xarjTaRricxvis gadaWarbebis Sedegebi67:

xarjTaRricxva, SeiZleba, aseve iyos myari, rodesac zustadaa gansazRvruli
sazRauris odenoba, romelic SemkveTma unda gadauxados menardes Sesrulebu-
li samuSaosaTvis. myari xarjTaRricxvis gadaWarbebis SemTxvevaSi, menarde ga-
daxarjvis anazRaurebis moTxovnisas ver daeyrdnoba ssk-is 631-e muxls, vi-
naidan es norma gansazRvravs miaxloebiTi da ara myari xarjTaRricxvis ga-
daWarbebis samarTlebriv Sedegebs. im SemTxvevaSi, Tu xelSekrulebiT gaT-
valiswinebulia myari xarjTaRricxva, igi ar eqvemdebareba gadasinjvas, miu-
xedavad misi gadasinjvis moTxovnis mizezisa68. saerTo wesis mixedviT, valde-
buleba unda Sesruldes, radac ar unda daujdes es valdebul pirs. Tu mova-
les valdebulebis Sesruleba gaurTulda an man dakarga xelSekrulebis Ses-
rulebis interesi, es mas ar aTavisuflebs nakisri valebulebis Sesrulebis mo-
valeobisagan. man Tavad ikisra valdebulebis Sesruleba da Tavadve unda ata-
ros misi Seusruleblobis riski. am saerTo wesidan arsebobs gamonaklisi,
romelic gaTvaliswinebulia ssk-is 398-e muxliT, romelic iTvaliswinebs
calkeul SemTxvevebSi, garTulebuli valdebulebis modificirebis SesaZ-

67 ix. susg #as-362-344-2015, 31 ivlisi, 2015 weli; susg #as-226-213-2015, 18 maisi, 2015 weli; #as-
888-834-2012, 30 dekemberi, 2013 weli.

68 ix. z. ZlieriSvili, `nardobis xelSekruleba“ gamomcemloba „meriadiani“, Tb., 2016, 188.
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leblobas69. Secvlili garemoebebi arTulebs Sesrulebas im donemde, rom misi
Sesrulebis moTxovna, rogori gamamarTlebeli safuZvelic ar unda gaaCndes
meore mxares, ewinaaRmdegeba samoqalaqo brunvisaTvis damaxasiaTebel sikeTeTa
samarTliani (ekvivalenturi) gacvlisa da keTilsindisierebis moTxovnebs, rac
SeiZleba, ganpirobebuli iyos, rogorc Sesrulebis Rirebulebis gazrdiT, ise
_ misi SemcirebiT. ̀ myari xarjTaRricxvis mniSvnelovnad gadaWarbebis SemTxve-
vaSi, menardes SeuZlia, SemkveTs mosTxovos xelSekrulebis misadageba Secvli-
li garemoebebisadmi. Tu menarde am uflebiT ar isargeblebs da mainc gaag-
rZelebs samuSaos Sesrulebas, SemdegSi igi kargavs uflebas, SemkveTisa-
gan moiTxovos gadaxarjvis anazRaureba~70.

erT-erT saqmeSi71 mewarme subieqti amxanagobisagan moiTxovda nardobis sa-
xelSekrulebo urTierTobis safuZvelze Sesrulebuli samuSaos anazRau-
rebas, rac gamoiwvia gadaxarjvis anazRaurebaze mxareTa winaswarma SeuTanxmeb-
lobam. miT ufro, im mocemulobaSi, rom menardem arc ssk-is 398-e muxliTa da
xelSekrulebiT miniWebuli uflebiT isargebla da ar moiTxova xelSekru-
lebis misadageba Secvlili garemoebebisadmi. Sesabamisad, menardes (mosar-
Celes) Sesrulebuli samuSao aunazRaurda nardobis xelSekrulebiT gaTvalis-
winebul fasSi.

praqtikul SemTxvevaSic72 xelSekrulebiT mxareebma zustad gansazRvres saz-
Rauris odenoba, romelSic SemkveTs unda gadaexada menardisaTvis Sesrule-
bul samuSaoSi, kerZod, Senobis 1m2-Si _ 105 aSS dolaris ekvivalenti lari. am-
denad, imis gaTvaliswinebiT, rom xelSekrulebiT ganisazRvra myari xarjTaR-
ricxva, saapelacio sasamarTlom arasworad gamoiyena ssk-is 631-e muxli, vi-
naidan es norma gansazRvravs miaxloebiTi da ara myari xarjTaRricxvis ga-
daWarbebis samarTlebriv Sedegebs. aseT SemTxvevaSi, rogorc zemoT aRiniS-
na, menardes SeeZlo, esargebla ssk-is 398-e muxliT miniWebuli uflebiT da
moeTxova xelSekrulebis misadageba Secvlili garemoebebisadmi. menardem
arc am saqmeSi isargebla miTiTebuli uflebiT. dasaxelebul saqmeSi, sakasa-
cio palatam damatebiT miuTiTa: `xelSekrulebaSi miaxloebiTi xarjTaRric-
xvis gaTvaliswinebis SemTxvevaSic ki, menardis moTxovna gadaxarjvis anazRa-
urebis Taobaze mainc uarsayofi iqneboda ssk-is 631-e muxliT gaTvaliswine-
buli erT-erTi winapirobis ararsebobis safuZvliT, saxeldobr, swored mo-
sarCele (menarde) iyo valdebuli, miaxloebiTi xarjTaRricxvis mniSvnelov-
nad gazrdis Sesaxeb dauyovnebliv ecnobebina SemkveTisaTvis~. saqmis masale-
biT dadgenili iqna, rom mosarCelesm arc sarCelSi miuTiTa da arc SemdegSi
warmoadgina raime mtkicebuleba, romelic zemoaRniSnul garemoebas daadas-
turebda. mocemul SemTxvevaSi, mniSvnelovani iyo is garemoeba, rom Senobis kar-
kasis 1m2-is aSenebaSi SemkveTs menardisaTvis unda gadaexada 105 aSS dolari,
Sesabamisad, menardes, upirvelesad, is unda daedasturebina, rom swored
proeqtis koreqtirebam gaaZvira 1m2-is aSenebis Rirebuleba da SemkveTi Ta-
naxma iyo samuSaoebis gagrZelebaze gaZvirebuli xarjTaRricxvis mixedviT.

69 ix: n. CitaSvili, `Secvlili garemoebebiT warmoSobili Sesrulebis garTuleba“, „samarTlis
Jurnali“ #2 2014, Tsu-s gamomcemloba.

70 ix.z. ZlieriSvili, `nardobis xelSekrulebis samarTlebrivi buneba“, gamomcemloba „meria-
diani“. Tb., 2011, 65.

71 ix. susg #as-226-213-2015, 18 maisi, 2015 weli.
72 ix. susg #as-888-834-2012, 30 dekemebri, 2013 weli.



biznesdavebi da sasamarTlo praqtika42

www.supremecourt.ge

aseTi mtkicebuleba menardes ar warmoudgenia. ssk-i ki, swored menardes aval-
debulebs, dauyovnebliv acnobos SemkveTs miaxloebiTi xarjTaRricxvis
gazrdis Sesaxeb [mtkicebis tvirTis specialuri standarti]. am moqmedebiT me-
narde SemkveTs atyobinebs, rom mas surs, miiRos gadaxarjvis anazRaureba,
Tu gadaxarjvis miuxedavad, SemkveTi mainc moisurvebs samuSaoebis dasru-
lebas.

amdenad, menarde mxolod im SemTxvevaSi miiRebs gadaxarjvis anazRaurebas, Tu
amgvari Setyobinebis miRebis Semdeg, SemkveTi moiTxovs nardobis xelSekru-
lebiT gaTvaliswinebuli samuSaos Sesrulebas gazrdili xarjTaRricxviT, anu
igi daeTanxmeba gadaxarjvis anazRaurebas. winaaRmdeg SemTxvevaSi, SemkveTs Se-
uZlia, Sewyvitos xelSekruleba, ra drosac, igi valdebuli iqneba, aanazRau-
ros Sesrulebuli samuSao mxolod miaxloebiTi xarjTaRricxvis mixedviT.

4.7.samarTlebrivi analizi

mesakuTreebsa da e.w. ̀ wevr-investorebs~ Soris warmoSobili araerTgavrovani
samarTlebrivi urTierTobis miznad warmoCnda miwis nakveTis datvirTva-ga-
naSenianeba, masze sacxovrebeli da sxva daniSnulebis farTebis sakuTrebaSi mi-
Reba. am kategoriis davebSi, xelSemkvrel mxareebs, miuxedavad maTi statusisa,
gaaCniaT TanabarmniSvnelovani uflebebi da valdebulebebi.

ganxiluli praqtikuli SemTxvevebi samSeneblo proeqtebis ganxorcielebis da-
mabrkolebel garemoebad, rig SemTxvevaSi, warmoaCens sakuTrebiT sargeblo-
bis uflebis borotad gamoyenebas.

mwvave socialuri saWiroebisa da investorTa qonebrivi uflebebis dacvis
TvalsazrisiT, gamovlinda sakuTrebis dacul sferoSi Carevis aucileb-
loba. ra drosac, davis gadawyvetis amosaval debulebad uflebis keTil-
sindisierebisa da marTlzomierebis safuZvlebze ganxorcieleba iqna miC-
neuli. am TvalsazrisiT, sasamarTlom xazi gausva mesakuTris uflebebis
borotad gamoyenebis dauSveblobas, rac ara marto kanonmdeblobiT akrZa-
lul qmedebad, aramed mesakuTris zneobriv movaleobad iqna warmoCenili.

samSeneblo samuSaoebis ganxorcielebis procesSi, yuradRebis sagnad saxel-
Sekrulebo valdebulebis sworad gageba, xelSekrulebis Sesrulebis garTu-
lebisa (Semxvedri valdebulebis Seusrulebloba, masalis gaZvireba, xarjTa-
Ricxvis gadaWarbebis mosalodnloba da sxva) da valdebulebis Sesrulebis Se-
uZleblobis SemTxvevaSi73, xelSemkvrel mxareTa marTlzomieri da kanonmdeb-
lobiT nakarnaxevi moqmedebis aucilebloba warmoCnda.

praqtikulad, xelSekrulebis Sesrulebisadmi interesis dakargva, xelSekru-
lebis Sesrulebis mizniT qmediTi RonisZiebebis gautarebloba, nakliani miwo-
deba da sxva, miCneulia ssk-is 352-e da 405-e muxlebiT gaTvaliswinebuli im sa-
gamonakliso uflebis gamoyenebis winapirobad, rac xelSekrulebidan calmxri-
vad gasvlis uflebaSi gamoixateba.

imavdroulad, xelSekrulebidan gasvla da e.w. ormxrivi restituciis gziT ga-

73 ix. m. Todua, h. vilemsi, `valdebulebiTi samarTali“, Tb., 2016, 40.
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dacemulis ukan dabruneba, Tuki xelSekrulebis darRvevis faqti da damatebi-
Ti vadis dawesebis aucilebloba ar ikveTeba, warmatebulia.

rogorc vxdavT, mtkicebis TvalsazriT, xelSekrulebidan gasvlisa da gada-
cemulis ukan dabrunebis nawilSi, moTxovnis safuZvlianobis kvleva gansakuT-
rebul samarTlebriv problemas ar warmoSobs, rasac ver vityviT xelSekru-
lebidan gasvliT miyenebuli zianis anazRaurebis sakiTxze; arada, saxelSekru-
lebo valdebulebis Seusruleblobis an arajerovani Sesrulebis SemTxvevaSi,
pasuxismgeblobis yvelaze gavrcelebuli saxea zianis anazRaurebis valdebu-
leba, rodesac pasuxismgebloba gamoixateba damrRvevi mxaris valdebulebaSi
_ aanazRauros miyenebuli ziani naturiT an fuladi saxiT.

xelSekrulebidan gasvlis droisaTvis miyenebuli zianis anazRaurebis mavalde-
bulebeli garemoebebis mtkicebis kuTxiT warmoiSoba sabanko kreditze gadax-
dili procentis zianad kvalifikaciis samarTlebrivi problema (ssk-is 408-e mux-
li), komerciuli miznis ganuxorcieleblobasa da dakargul mogebas Soris mi-
zezSedegobrivi kavSiris problema (ssk-is 411-e muxli), valdebulebis damrRve-
vi mxaris riskis gansazRvris areali (ssk-is 412-e muxli) da sxva. niSandobli-
via, rom am mimarTulebiT, moTxovnis warmatebuloba damokidebulia yoveli
konkretuli saqmis faqtobriv garemoebebsa da maT warmatebul mtkicebaze.

imavdroulad, ssk-is 394-e, 407-e, 408-e, 412-e muxlebis yvela wanamZRvris mtki-
cebisas, ar unda dagvaviwydes realurad miRebul ziansa da movalis qmedebas
Soris pirdapiri da gardauvali kavSiris arsebobis mtkiceba74. vinaidan sakiT-
xi exeba saxelSekrulebo valdebulebis Seusruleblobas, gaTvaliswinebuli
unda iyos am xelSekrulebis Taviseburebidan gamomdinare, valdebulebis dar-
Rvevis Sedegad, ramdenad savaraudoa kreditoris mier miTiTebuli ziani da am
saxelSekrulebo valdebulebis darRvevis uSualo, aucilebeli da pirdapiri
Sedegi. sasamarTlo, upirvelesad, afasebs zianis, rogorc meoradi moTxovnis,
warmoSobis samarTlebrivi safuZvlebis arsebobas. sxva sityvebiT rom vTqvaT,
saqmis faqtobrivi garemoebebiT ikveTeba Tu ara xelSemkvreli mxaris goniv-
rul molodins miRma arsebuli imgvari qonebrivi danaklisi, romlis mimarTac
ssk-is 394-e da 412-e muxlis samarTlebrivi danawesi zianis gonivrul prezum-
fcias avrcelebs.

mtkicebis tvirTs aadvilebs mosalodneli riskebis saxelSekrulebo urTer-
TobaSi gaTvaliswineba, radgan ssk-is 412-e muxliT dacul zianSi eqceva mxo-
lod movalisaTvis winaswar savaraudo ziani da, praqtikulad, kreditoris mi-
er navaraudevi saxelSekrulebo interesi.

rac Seexeba miuRebeli Semosavalis moTxovnis warmatebulobis kvlevas, niSan-
doblivia, rom sacxovrebeli Tu sxva daniSnulebis farTis gadacemis valde-
bulebis darRvevis SemTxvevaSi, zianis _ rogorc miuRebeli Semosavlis ssk-is
411-e muxliT gaTvaliswinebuli yvela wanamZRvris mtkicebis movaleoba mosar-
Celes ekisreba da sarCelis perspeqtiva garkveuli aspeqtiT damokidebulia
swored mtkicebis teqnikaze.

miuRebeli Semosavlis saxiT zianis miRebis mtkicebisas, mxedvelobaSi miiReba
valdebulebis darRvevis droisaTvis arsebuli konkretuli faqtobrivi gare-

74 ix. i. gagua, `mtkicebis tvirTi samoqalaqo saproceso samarTalSi“, gamomcemloba „meridia-
ni“, Tb., 2013, 22.
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moebebi da ara deklaraciuli formiT abstraqtul garemoebebze dayrdnoba
swored gansazRvrul dros, gansazRvruli viTarebis/garemoebis SefasebiT, sa-
samarTlos eqmneba mtkice da uryevi rwmena zianis Semadgenlobis kompleqsuri
niSnebis dasadgenad.

sagulisxmoa, isic, rom araerTxel gamxdara msjelobis sagani amxanagobis xel-
Sekrulebidan gasvlis Sedegad, ukugebaze pasuxismgebeli subieqtis pasuxis-
mgeblobis formisa da samarTlebrivi safuZvlebis gansazRvra.

ganxiluli praqtikuli SemTxvevebi warmoaCens, rom erToblivi saqmianobis (am-
xanagoba) xelSekrulebidan gasvlis samarTlebrivi safuZvlebis kvlevisas, upi-
ratesoba eniWeba specialur regulacias [Sdr: valdebulebiTi samarTlis zo-
gad normebTan ssk-is 352-e, 405-e muxlebi] da amxanagobidan gasvlisa da Senata-
nis ukan dabrunebis moTxovnis warmatebuloba mowmdeba ssk-is 938-e muxliT
gaTvaliswinebul wanamZRvrebTan, ramac, zemoT moyvanil praqtikul SemTxve-
vaSi [Sdr: susg #as-115-109-2013, 01 ivlisi, 2013 weli], Sedegobrivi Tvalsaz-
risiT, sarCelis warumatebloba ganapiroba, vinaidan ssk-is 938-e muxlis yvela
wanamZRvari _ mtkicebis saganSi Semavali faqtebi mocemul saqmeze ar dastur-
deboda. ufro metic, masze xelSekrulebidan gamsvleli mxare arc miuTiTebda
(faqtebze miTiTebis tvirTi), xolo sxva saqmeSi sarCelis moTxovna amxanago-
bidan gasvlisa da e.w. ormxrivi restituciis ganxorcielebiT Senatanis ukan
dabrunebis Sesaxeb, Semowmda deliqturi samarTlis damfuZnebeli normis _ ssk-
is 992-e muxlis wanamZRvrebTan, rac saqmis faqtobrivi garemoebebiT iyo gan-
pirobebuli, romliTac dgindeboda, rom Tuki amxanagoba fiqtiur safuZvel-
ze iyo Seqmnili da xelSekruleba Tavidanve ar arsebobda, maSasadame, saxel-
Sekrulebo moTxovnis warmoSobis safuZveli ver iarsebebda da xelSekrule-
bidan gasvlis Sedegad gansaxorcielebel restituciaze moTxovna, uaryofil
iqna.

Tavi IV. pirgasamtexlos standarti da
sasamarTlos roli mis regulirebaSi

5.1. mimoxilva

vinaidan sasamarTlo praqtikas udidesi mniSvneloba eniWeba samarTlebrivi
kulturis Camoyalibebasa da mis Semdgom ganviTarebaSi, winamdebare kvleva da-
eTmoba saxelSekrulebo samarTalurTierTobaSi pirgasamtexlos funqciis
sworad gagebas da, aqedan gamomdinare, misi odenobis gansazRvris problemur
sakiTxebs.

pirgasamtexlo saxelSekrulebo moTxovnis uzrunvelyofis damatebiTi saSu-
alebaa, fulia, romelsac movale uxdis kreditors valdebulebis Seusruleb-
lobis an misi arajerovnad SesrulebisaTvis [ssk-is 417-e muxli].

pirgasamtexlo aqcesoruli bunebisaa. misi namdviloba damokidebulia Ziri-
Tadi valdebulebis namdvilobaze. aranamdvili (baTili) ZiriTadi valdebule-
bis SemTxvevaSi, ar arsebobs is valdebuleba, romlis uzrunvelyofasac pirga-
samtexlo emsaxureba, Sesabamisad, pirgasamtexlos gadaxdis valdebulebac ar
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warmoiSoba. pirgasamtexlos moTxovnis ufleba arsebobs iqamde, sanam arsebobs
ZiriTadi valdebulebis Sesrulebis movaleoba.

Sesabamisad, xelSekrulebidan gasvlis SemTxvevaSi, pirgasamtexlos gadaxdis
valdebulebac aRar arsebobs, ssk-iT ar aris dadgenili pirgasamtexlos ode-
nobis gansazRvris indikatori: minimaluri an maqsimaluri zRvari, rac imas niS-
navs, rom pirgasamtexlos gansazRvra mTlianadaa moqceuli saxelSekrulebo
Tavisuflebis farglebSi [ssk-is 319-e, 427-e muxlebi].

imavdroulad, ar unda dagvaviwydes, rom xelSemkvrel mxareTa moqmedeba mar-
TlwesrigiT dacul sferoSia moqceuli, sadac sajaro wesrigis daculobisa da
zneobis Sesabamisi moqmedebis kontrolis funqcias zogierT SemTxvevaSi, asru-
lebs materialuri samarTlis zogadi normebi, rogoricaa: ssk-is 54-e, me-8.3, 115-
e, 346-e da a.S, xolo zogierT SemTxvevaSi, specialuri normebi _ ssk-is 420-e mux-
li da a.S. maT Soris, gansxvaveba isaa, Tu rodis eqceva saxelSekrulebo Tavisuf-
lebis farglebSi gamovlenili neba sasamarTlo kontrolis sferoSi.

moqmedi ssk-iT SeTanxmeba pirgasamtexlos Sesaxeb moiTxovs werilobiT for-
mas [417-e, 418-e muxlebi]. maSasadame, pirgasamtexlos gadaxdis winapirobebi,
rogoricaa, valdebulebis darRveva, Sesrulebis vadis gadacileba da sxva. gar-
da amisa, pirgasamtexlos odenoba _ misi ganakveTi gansazRvrulia xelSemkvrel
mxareTa mier xelSekrulebis pirobebze SeTanxmebisa da kanoniT dadgenili
formiT misi gaformebisas. SesaZloa, pirgasamtexlo xelSekrulebis mTliani
Rirebulebidan iyos daangariSebuli an valdebulebis mxolod darRveuli na-
wilidan.

amgvari sakanonmdeblo mowesrigebis pirobebSi, kreditoris mtkicebis tvir-
Ti SedarebiT msubuqia. mis stadiaze mowmdeba valdebulebis darRvevis an misi
arajerovnad Sesrulebis garemoeba da kanoniT dadgenili formiT pirgasam-
texloze SeTanxmeba, xolo pirgasamtexlos gonivrulobis kvleva ki, xorciel-
deba mopasuxis stadiaze. Tuki sadavod ar aris pirgasamtexlos moculoba, sa-
samarTlo ar aris uflebamosili, Tavisi iniciativiT Seamciros igi.

sasamarTlo kontrolis amgvari SezRudva ganpirobebulia materialursamar-
Tlebrivi normis _ 420-e muxlis konstruqciiT: `sasamarTlos SeuZlia, saqmis
garemoebaTa gaTvaliswinebiT Seamciros Seusabamod maRali pirgasamtexlo~.
Tavis mxriv ki, samarTalwarmoebis SejibrebiTobisa da dispoziciurobis prin-
cipebis moqmedebis garglebSi saqmis garemoebaTa dadgenas sasamarTlo axor-
cielebs mxareTa mtkicebis realizebis procesSi. es ki, gamoricxavs pirgasam-
texlos gonivrulobis Semowmebas sasamarTlos SexedulebiT.

imavdroulad, davis arsebobis SemTxvevaSi, pirgasamtexlos gonivrulobis Ses-
wavla da misi Semcirebis mizanSewoniloba mopasuxis mtkicebis tvirTia, rac
imas niSnavs, rom pirgasamtexlos Seusabamoba valdebulebis75 darRvevis xaris-
xTan, misi araTanabarzomiereba, mopasuxem unda adasturos. sagulisxmoa, fu-
ladi valdebulebis SesrulebaSi nominalizmis principi, romelic daculi un-
da iyos pirgasamtexlos SemTxvevaSic.

amasTan, pirgasamtexlos gonivrulobis sadavoobaze miTiTeba SezRudulia saq-

75 Sdr: i.gagua, `samarTlis roli da funqcia mxareTa Soris mtkicebis tvirTis ganawilebisas“,
samarTlis Jurnali #1 2013, Tsu-s gamomcemloba, 49.
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miswarmoebis etapebiT, saxeldobr, masze iseve, rogorc davis axal faqtobriv
garemoebaze miTiTebis procesualuri SesaZlebeloba dasaSvebia saqmiswarmo-
ebis momzadebis etapze, garda, sapatio garemoebebisa [sssk-is 219-e, 215-e mux-
lebi].

amdenad, iqmneba imgvari viTareba, rom marTlwesrigiT dacul sferoSi sa-
jaro wesrigis, zneobis, uflebis borotad gamoyenebis akrZalvis, keTlsin-
disierebis daculoba srulyofilad ver miiRweva da igi mTlianadaa damo-
kidebuli mopasuxis/movalis poziciis _ Sedavebis droulad ganxorciele-
basa da mis xarisxze [faqtebis miTiTebisa da maTi damtkicebis tvirTi].

qvemoT mimovixilavT samoqalaqo davebs, romlebSic warmoCndeba xelSekrule-
biT gansazRvruli pirgasamtexlos Semcirebis aucilebloba, rac ganxorcie-
lebulia mopasuxis etapze kvalificiuri SedavebiT.

aRniSnul gadawyvetilebaTa samarTlebrivi analizi warmoaCens am mimarTule-
biT sasamarTlo praqtikis Secvlisa da sakanonmdeblo cvlilebebis winadade-
bebis SemuSavebis saWiroebas.

5.2.pirgasamtexlos samarTlebrivi buneba, misi funqcia da
gamoyenebis farglebi

5.2.1. uzenaesi sasamarTlos araerT gadawyvetilebaSia namsjeli pirgasam-
texlos funqciasa da misi gamoyenebis farglebze: pirgasamtexlo damatebi-
Ti (aqcesoruli) valdebulebaa, rac imas niSnavs, rom misi warmoSoba da namdvi-
loba ZiriTadi valdebulebis arsebobazea damokidebuli. pirgasamtexlos moT-
xovnis ufleba damoukidebelia zianis miyenebis faqtis mtkicebisagan, anu pir-
gasamtexlos moTxovnisaTvis kreditors ar ekisreba miyenebuli zianis damtki-
cebis valdebuleba. pirgasamtexlos moTxovnis ufleba kreditors yovelTvis
gaaCnia, miuxedavad imisa, ganicada Tu ara man ziani. mTavaria valdebulebis dar-
Rvevis faqti. pirgasamtexlos moTxovnis ufleba da zianis anazRaurebis moT-
xovnis ufleba, miuxedavad imisa, rom kreditoris erTisa da imave interesis dak-
mayofilebisakenaa mimarTuli, damoukidebel moTxovnebad rCeba.

pirgasamtexlo ekisreba mxares im droidan, rodesac unda Sesrulebuliyo dar-
Rveuli valdebuleba am valdebulebis Sesrulebamde. pirgasamtexlos odeno-
bis gansazRvrisas, yuradReba eqceva ramdenime garemoebas, maT Soris: a) pir-
gasamtexlos, rogorc sanqciis xasiaTis mqone instrumentis funqcias, Ta-
vidan aicilos damatebiT valdebulebis damrRvevi moqmedebebi; b) darRve-
vis simZimesa da moculobas da kreditorisaTvis warmoqmnili safrTxis xa-
risxs; g) valdebulebis damrRvevi piris braleulobis xarisxs; d) pirgasam-
texlos funqcias, moicvas zianis anazRaureba. pirgasamtexlos odenobaze
msjelobisas, gasaTvaliswinebelia movalis mier valdebulebis Seusruleb-
lobis xangrZlivoba.

qarTul kanonmdeblobaSi pirgasamtexlos ormagi funqcia gaaCnia: erTi mxriv,
mas valdebulebis jerovani Sesrulebis uzrunvelsayofad prevenciuli dat-
virTva aqvs, anu pirgasamtexlos dakisrebis riski fsiqologiurad zemoqmedebs
valdebul pirze da aiZulebs valdebuleba jerovnad Seasrulos. pirgasamtex-
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los meore funqcia gancdili zianis martivad da swrafad anazRaurebaa. igi
erTgvar sanqciasac warmoadgens. valdebulebis darRvevis SemTxvevaSi, sanqci-
ad qceuli pirgasamtexlo valdebul pirs upirobod ekisreba, miuxedavad imi-
sa, ganicada Tu ara kreditorma ziani am darRvevis Sedegad.

warmoSobis safuZvlebis mixedviT ganasxvaveben kanonismier da saxelSekrule-
bo pirgasamtexlos da am kuTxiT, misi kanonismier an saxelSekrulebo pirga-
samtexlod kvalifikaciisaTvis gadamwyveti mniSvneloba eniWeba, Tu visi nebiT
aris igi warmoSobili (kanonmdeblis Tu mxareTa SeTanxmebiT).

miuxedavad imisa, rom kanonmdeblobiT pirgasamtexlo mxareTa mier nebis Ta-
visufali gamovlenis gziT miRweuli SeTanxmebaa, igi ar warmodgens mxareTa
absolutur uflebas da kvalificiuri Sedavebis pirobebSi, sasamarTlo uf-
lebamosilia, Seafasos kreditoris mier moTxovnili odenobiT pirgasamtex-
los Tanazomiereba valdebulebis darRvevasTan mimarTebiT (ssk-is 420-e mux-
li). sasamarTlos mxridan mxareTa Tavisufali nebis gamovleniT miRweul Se-
TanxmebaSi Carevis kanonismier safuZvels warmoadgens sasamarTlosaTvis da-
kisrebuli erTgvari sajaro wesrigis uzrunvelmyofi valdebuleba da, rac um-
Tavresia, mxedvelobaSi miiReba yoveli konkretuli saqmis faqtobrivi gare-
moebebi, saxeldobr, is subieqturi da obieqturi faqtorebi, rogoricaa: mxa-
reTa qonebrivi mdgomaroeba, valdebulebis darRvevis xarisxi, kreditoris mo-
lodini valdebulebis jerovani Sesrulebis mimarT da a.S.76

`is warmoadgens valdebulebis Sesrulebis mimarT mxaris Sesabamisi interesis
uzrunvelyofis saSualebas, romlis gadaxdis valdebulebis warmoSoba ukav-
Sirdeba valdebulebis darRvevas. pirgasamtexlos moTxovnis ufleba damou-
kidebelia zianis miyenebis faqtis mtkicebisagan, anu pirgasamtexlos moTxov-
nisaTvis kreditors ar ekisreba miyenebuli zianis damtkicebis valdebuleba.
pirgasamtexlos moTxovnis ufleba kreditors yovelTvis gaaCnia, miuxedavad
imisa, ganicada Tu ara man ziani. mTavaria, valdebulebis darRvevis faqti...~,
~pirgasamtexlo ekisreba mxares im droidan, rodesac unda yofiliyo Sesru-
lebuli darRveuli valdebuleba _ am valdebulebis Sesrulebamde. pirgasam-
texlos odenobis gansazRvrisas yuradReba eqceva ramdenime garemoebas, maT
Soris: a) pirgasamtexlos, rogorc sanqciis xasiaTis mqone instrumentis fun-
qcias, Tavidan aicilos damatebiT valdebulebis damrRvevi moqmedebebi; b) dar-
Rvevis simZimesa da moculobas da kreditorisaTvis warmoqmnili safrTxis xa-
risxs; g) valdebulebis damrRvevi piris braleulobis xarisxs; d) pirgasamtex-
los funqcias, moicvas zianis anazRaureba. pirgasamtexlos odenobaze msje-
lobisas gasaTvaliswinebelia movalis mier valdebulebis Seusruleblobis
xangrZlivoba~77.

amdenad, pirgasamtexlos gonivrulobis Semowmebis indikatori yovelTvis
unda iyos valdebulebis darRvevis xasiaTi, valdebulebis Seusruleblobis
xangrZlivoba, pirgasamtexlos Tanxis mniSvnelovani gadaWarbeba valdebule-
bis SeusruleblobiT gamowveul SesaZlo zianze, kreditoris interesi val-
debulebis jerovnad Sesrulebis mimarT, nominalizmis proncipi da sxva.
yvela iuridiuli mniSvnelobis mqone garemoeba unda Sefasdes xelSekru-
lebis dadebidan pirgasamtexloze Sedavebis periodSi, romelic daexmare-

76 ix. susg #as-1199-1127-2015, 13 aprili, 2016 weli; susg #as-222-209-2015, 06 maisi, 2015 weli.
77 Sdr. susg #as 848-814-16, 28 dekemberi, 2016 weli; #as-816-767-15, 19 noemberi, 2015 weli.
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ba sasamarTlos sakiTxis samarTlian, gonivrul da kanonier gadawyvetaSi.

pirgasamtexlos gonivrulobis kriteriumis ararseboba, umravles SemTxveva-
Si, ganapirobebs sasamarTloTa araerTgvarovan midgomas misi ganakveTis Sem-
cirebis kvlevisas.

erT-erT saqmeSi78 saapelacio sasamarTlom gaauqma pirveli instanciis gadaw-
yvetileba kreditori bankis sasargeblod pirgasamtexlos Semcirebis nawilSi
da msesxebels srulad daakisra pirgasamtexlo _ 4,808.67 aSS dolari, maSin, ro-
desac sesxis ZiriTadi Tanxa iyo 8,385.19 aSS dolari, xolo sargebeli/ pro-
centi _ 1,553.16 aSS dolari da ssk-is 420-e muxliT gaTvaliswinebuli pirga-
samtexlos Semcirebis uflebis araswor gamoyenebad imgvari garemoebebi miiC-
nia, rogoricaa: ̀ pirgasamtexlos odenobis SemcirebiT arakeTilsindisieri ga-
damxdelebis waxaliseba, raTa pirgasamtexlos Semcirebis imediT maT aRar Se-
asrulon valdebuleba, rac, xels SeuSlis stabilur samoqalaqo brunvas da ar
waadgeba saxelmwifoSi arsebuli samoqalaqo brunvis prognozirebadi xasia-
TiT ganxorcielebas~. saapelacio sasamarTlos mier ganviTarebul msjelo-
bas sakasacio palata ar daeTanxma da ganmarta Semdegi: ̀ aRsrulebis vadebis
gaWianurebaze da sxva arakeTilsindisier movaleTa pasuxismgeblobisagan usa-
fuZvlo gaTavisuflebis Sesaxeb deklarirebuli saxis msjelobam SesaZloa saf-
rTxe Seuqmnas sasamarTlos, rogorc miukerZoebeli da obieqturi arbitris
rols, ise _ sasamarTlo xelisuflebis konstituciuri funqciis srulfaso-
van ganxorcielebas, vinaidan adamianis uflebaTa evropuli konvenciis me-6
muxliT garantirebuli `samarTliani sasamarTlos ufleba~ moiTxovs yo-
vel konkretul saqmeze utyuarad dadgenili faqtobrivi garemoebebis sa-
fuZvelze gadawyvetilebis miRebas da ara zogadi xasiaTis prevenciebis ga-
tarebas. kanonismieri pirgasamtexlos saxelSekrulebo pirgasamtexlosa-
gan ganmasxvavebel erT-erT niSnad misi konkretuli xasiaTi gvevlineba. yo-
veli aseTi kanonismieri pirgasamtexlo gaTvaliswinebulia im konkretuli Sem-
TxvevisaTvis, romlisTvisac kanonmdebelma daadgina. meore ganmasxvavebeli ni-
Sania misi gansazRvruloba _ kanonmdebeli yovelTvis adgens mis konkretul
odenobas, anda wess, romlis mixedviTac unda ganisazRvros kanonismieri pir-
gasamtexlo.

5.2.2. sxva samoqalaqo saqmeze79 saapelacio sasamarTlom srulad daakisra mo-
vales kreditori bankis sasargeblod ganvadebis baraTiT sargeblobis Sesaxeb
xelSekrulebiT gansazRvruli pirgasatexlo (rac orjer aRemateboda Ziri-
Tad Tanxas), misi SemcirebiT arakeTilsindisieri gadamxdelebis waxalisebisa
da amiT stabiluri samoqalaqo brunvisaTvis xelSeSlis aRkveTis motiviT, rac
ar iqna gaziarebuli da davis axlebur gadawyvetaSi sakasacio palatam im-
sjela pirgasamtexlos, rogorc valdebulebis darRvevis minimaluri zia-
nis Tanafardobis aucileblobaze [ssk-is 419-e muxli] da ganmarta: ̀ funqci-
uri daniSnulebiT, minimaluri ziani ar warmoadgens faqtobrivad miRebuli zi-
anis srul anazRaurebas, aramed esaa Tanxa, romelic uzrunvelyofs kredito-
ris moTxovnis minimalur dakmayofilebas, swored amiTaa gamarTlebuli pir-
gasamtexlos saxelSekrulebo buneba, anu pirgasamtexlos dakisrebisaTvis sa-
valdebuloa mxareTa mier Sesabamisi formiT SeTanxmebis miRweva, rac reguli-
rebulia ssk-is 418-e muxlis me-2 nawiliT. gansxvavebiT zianis anazRaurebis val-

78 ix. susg #as-1199-1127-2015, 13 aprili, 2016 weli.
79 ix. susg #as-914-864-2015, 4 dekemberi, 2015 weli.
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debulebisagan, romelic, ssk-is 317-e muxlis pirveli nawilis Tanaxmad, ar sa-
Wiroebs mxareTa winaswari SeTanxmebis arsebobas, pirgasamtexlo yovelTvis sa-
xelSekrulebo pirobad gvevlineba. zianis anazRaurebis saxelSekrulebo pi-
robis erTaderTi gamonaklisia fuladi valdebulebis Sesrulebis vadis gada-
cilebisas procentze SeTanxmeba (sk-is 403-e muxli), Tumca, es SemTxveva saxeze
ar gvaqvs~. Sesabamisad, dasaxelebul saqmeSi mxedvelobaSi iqna miRebuli Sem-
degi garemoebebi: sabanko kreditis xelSekruleba, romelic ssk-is 867-e mux-
lis Tanaxmad, yovelTvis sargeblian sesxs warmoadgens, romlis fargleb-
Sic kreditori, valdebulebis jerovani Sesrulebis SemTxvevaSi, ibrunebs,
rogorc sesxad gacemuli Tanxis Zirs, ise _ xelSekrulebiT gaTvaliswine-
bul procents. am nawilSi, sarCeli dakmayofilebuli iyo da gadawyvetileba
Sesuli iyo kanonier ZalaSi, rac Seexeba movalis mier valdebulebis Sesrule-
bis vadis gadacilebis sakiTxs, palatam am darRvevis Tanazomier, gonivrul da
samarTlian odenobad miiCnia ara pirgasamtexlos moTxovnili odenoba (1 926,22
lari), aramed 250 lari, rac savsebiT uzrunvelyofs minimaluri zianis anga-
riSSi kreditoris interesebis dakmayofilebas.

5.2.3. sxva saqmeSi80 aWaris avtonomiuri respublikis finansTa da ekonomikis sa-
ministro mewarme subieqts valdebulebis darRvevis gamo, pirgasamtexlos sa-
xiT sTxovda 239 670,73 lars. xelSekrulebis mixedviT, mewarme subieqtma val-
debuleba ikisra: privatizebul miwis nakveTze aeSenebina curvis saerTaSoriso
federaciis _ ̀ FINA~-s standartebis sacurao kompleqsi gasarTobi infrastruq-
turiT (1), sastumroTi, sacxovrebeli, dasasvenebeli, savaWro, biznesis zonebiT,
kafeTi da bariT (2); obieqti eqspluataciaSi Seeyvana da aranakleb 1,500,000 aSS
dolaris ekvivalenti laris investicia ganexorcielebina xelSekrulebis ga-
formebidan 2 wlis vadaSi (3); obieqtSi dasaqmebulTa aranakleb 80% Seevso ad-
gilobrivi kadrebiT (4). valdebulebis Sesruleba sacurao auzis mowyobis na-
wilSi, dadasturda auditis daskvniT, romlis Tanaxmad, 2010 wlis 30 oqtom-
bris monacemebiT, faqtobrivad dasrulda sacurao auzis samuSaoebi, gaimarTa
da daitesta auzis sruli sainJinro-teqnologiuri infrastruqtura.

sacxovrebeli da sxva daniSnulebis farTebis mowyobis nawilSi, valdebu-
lebis Sesruleba dadasturda eqspertizis daskvniT.

samSeneblo obieqtze adgilobrivTa dasaqmebis uzrunvelyofis nawilSi,
valdebulebis Sesruleba agreTve dadasturda eqspertizis daskvniT, rom-
lis mixedviT, sadavo periodSi Sromis anazRaurebas iRebda da, Sesabamisad,
100%-iT dasaqmebuli iyo 72 saqarTvelos moqalaqe.

investirebis ganxorcielebis nawilSi saqmeSi arsebuli miwerilobiT irkve-
oda, rom garkveuli periodisaTvis ganxorcielebuli investiciebi Seadgenda
22,208,948 lars, rac mniSvnelovnad aRemateboda nasyidobis xelSekrulebiT
gaTvaliswinebuli (1,500,000 aSS dolaris) investiciis mTlian moculobas.

zemoaRniSnul nawilSi, valdebulebis Sesrulebis miuxedavad, isic das-
turdeboda, rom valdebuleba jerovnad, daTqmul drosa da vadaSi ar Ses-
rulda, rac kreditors aZlevda pirgasamtexlos moTxovnis uflebas, rom-
lis odenobis Sesabamisobis gaTvaliswinebisas, sasamarTlom mxedveloba-
Si miiRo valdebulebis darRvevis xasiaTi, amiT gamowveuli ziani, misi Ta-

80 ix. susg #as-853-817-2014, 23 Tebervali, 2015 weli.



biznesdavebi da sasamarTlo praqtika50

www.supremecourt.ge

nafardoba, mxareTa finansuri mdgomareoba, mosarCelis ekonomikuri inte-
resi, agreTve, sxva obieqturi garemoebebi da, nacvlad sarCeliT moTxov-
nili 239,670.73 larisa, mosarCeles miakuTvna _ 89,815.14 lari.

5.2.4. sxva samoqalaqo saqmeSic81 sakasacio palatam imsjela Seusabamod ma-
Rali pirgasamtexlos odenobis Semcirebis aucileblobaze da Tavisi gadaw-
yvetileba ssk-is 420-e muxlis legitimuri safuZvliT daasabuTa, romelic sa-
samarTlos uflebas aZlevs, Seamciros Seusabamod maRali pirgasamtexlo, rac
SefasebiTi kategoriaa da yovel konkretul SemTxvevaSi, saqmis garemoebebis
erToblivi analizis Sedegad wydeba. am saqmeze mxedvelobaSi iqna miRebuli saq-
mis konkretuli garemoebebi, Sesrulebis Rirebulebis, misi Seusruleblobi-
sa da arajerovani SesrulebiT gamowveuli zianis Tanafardoba pirgasamtex-
los odenobasTan: pirgasamtexlo gadaixdeboda valdebulebis Sesrulebis
vadis gadacilebisaTvis, xolo Sesrulebis sagans warmoadgenda uZravi niv-
Tis _ saxlisa da avtosadgomis aSeneba, romelic SemkveTs dagvianebiT, mag-
ram vargisi gadaeca. imis gaTvaliswinebiT, rom xelSekrulebis sagnis Rire-
buleba Seadgenda 97,132 aSS dolars, mis RirebulebasTan mimarTebiT vadis
darRvevisaTvis pirgasamtexlos saxiT, 21,521.94 aSS dolari Seusabamod ma-
Rali iqneboda, ris gamoc, igi Semcirda 16,000 aSS dolaramde.

5.2.5. sakasacio palatis gadawyvetilebaSi erTmaneTisagan gaimijna jarima da
sauravi, rogorc pirgasamtexlos saxeebi82: ̀ sauravi, iseve, rogorc jarima, pir-
gasamtexlos erT-erTi saxea. igi umetesad im SemTxvevaSi gamoiyeneba, rodesac
valdebuli piri ar asrulebs valdebulebas dadgenil droSi. jarimisagan gan-
sxvavebiT, Sesrulebis vadis gadacilebisaTvis sauravis saxiT dadgenili pir-
gasamtexlos Tavisebureba isaa, rom igi iZleva valdebulebis Sesrulebisa da
pirgasamtexlos moTxovnis kumulaciis SesaZleblobas. sauravi icavs kredi-
toris im interess, romelic mas valdebulebis drouli Sesrulebis mimarT ga-
aCnia. sauravis Tavisebureba ki isaa, rom, valdebulebis darRvevis SemTxveva-
Si, movales konkretuli odenobiT an procentebiT dadgenili sauravi ericxe-
ba yovel vadagadacilebul dReze da amiT aiZulebs, Seasrulos valdebuleba.
jarimisagan gansxvavebiT, sauravis dros valdebulebis Sesrulebis uzrunvel-
myofi funqcia ufro naTlad Cans, rac imaSi gamoixateba, rom daricxva grZel-
deba valdebulebis darRvevis Semdegac. sauravi iribi iZulebiTi xasiaTis Ro-
nisZiebaa: valdebulma pirma icis, rac ufro meti dro gava da rac ufro gvian
Seasrulebs valdebulebas, miT mZime iqneba misi finansuri tvirTi. sauravi
ericxeba gadauxdeli gadasaxadis Tanxas yovel vadagadacilebul dReze, rac
mimarTulia biujetis mier misaRebi kuTvnili Tanxis gadauxdelobiT miyene-
buli zianis anazRaurebisaken. igi gadaixdeba gadasaxadis ZiriTad TanxasTan
erTad yovel vadagadacilebul dReze damatebiTi Tanxis saxiT, Seadgens kano-
niT gansazRvruli gadasaxdeli Tanxis garkveul procents~.

5.2.6. sagulisxmoa, rom pirgasamtexlos gonivrulobis kvlevis kompetencia sa-
samarTlos ar gaaCnia im SemTxvevaSi, rodesac kreditoris mier moTxovnilia
normatiulad gansazRvruli pirgasamtexlo, Sesabamisad, ssk-is 420-e muxliT
gaTvaliswinebuli pirgasamtexlos odenobis Semcireba legitimuria mxolod
mxareTa SeTanxmebiT gaTvaliswinebul pirgasamtexlosTan mimarTebiT83.

81 susg #as-708-678-2016, 27 ianvari, 2017 weli.
82 susg #as-1158-1104-2014, 06 maisi, 2015 weli.
83 Sdr: susg #as-1199-1127-2015; 13 aprili, 2016 weli; #as-1205-1132-2015, 26.02.2016w.
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kanonismieri pirgasamtexlo gaTvaliswinebulia sxvadasxva normatiuli aqte-
biT, magaliTad: saqarTvelos Sromis kodeqsis (SemdegSi: sSk-is) 31-e muxlis me-
3 punqtiT, romelic iTvaliswinebs damsaqmeblis valdebulebas, gadauxados da-
saqmebuls angariSsworebis dayovnebis yoveli dRisaTvis dayovnebuli Tanxis
0,07 procenti84.

erT-erT gadawyvetilebaSi sakasacio palatam Sromis anazRaurebis dayovnebi-
saTvis normatiulad gansazRvruli pirgasamtexlos moTxovnis ufleba warmo-
Sobilad miiCnia da ganmarta, rom mis marTlzomierebaze, axali kanonis amoqme-
deba zegavlenas ver moaxdenda da verc mis uaryofas ver daedeboda legiti-
mur safuZvlad.

sSk-is 31-e muxlis me-3 nawilisa da 53-e muxlis analizi, mocemul SemTxvevaSi,
dauSvebelia amave kodeqsis 34-e muxlis gareSe.

amdenad, Sesabamisi winapirobebis arsebobis SemTxvevaSi, mosarCelisaTvis pir-
gasamtexlos anazRaurebis sakiTxi unda gadawydes Semdegnairad: saboloo an-
gariSsworebis dayovnebis gamo, kanoniT gansazRvruli procentis gadaxda mo-
pasuxes ekisreboda ara mxolod im Seusrulebeli valdebulebis proporciu-
lad, rac axali kanonis amoqmedebis Semdgom warmoiSva, aramed im Tanxazec, ro-
melic am kanonis amoqmedebis droisaTvis ar iyo anazRaurebuli.

5.3. proceduruli sakiTxebi

pirgasamtexlos Semcirebas anda misgan ganTavisuflebas, rogorc zemoT
aRiniSna, moqmedi kanonmdeblobis pirobebSi esaWiroeba mopasuxis mxridan
sworad SerCeuli saproceso saSualeba. Sedarebis mizniT ganvixilavT or sa-
moqalaqo saqmes. ganxilulTagan erT SemTxvevaSi, sasamarTlom miiCnia, rom
moTxovnis Semwyveti Sedaveba [urTierTmoTxovnaTa gaqviTva _ ssk-is 51-e da 442-
e muxlebi] sakmarisi iyo sarCelis uarsayofad, xolo, meore saqmeSi, sasamar-
Tlom miiCnia, rom pirgasamtexlos gonivruloba mxolod Sesagebeli poziciis
farglebSi [ssk-is 201-e muxli] ver Semowmdeboda, radgan sarCelis sagans aR-
srulebis saSualebisa da wesis Secvla warmoadgenda [ssk-is 301-e muxlis 11 na-
wilisa da `saaRsrulebo warmoebaTa Sesaxeb~ saqarTvelos kanonis 75-e muxlis
me-8 punqti].

pirvel SemTxvevaSi85, sakasacio palatam moTxovnis Semwyveti Sesageblis far-
glebSi imsjela menardis ZiriTadi fuladi moTxovnis gaqviTvis gziT Sew-

84 SeniSvna: sagulisxmoa, rom sSk-is 31-e muxlis samarTlebrivi safuZveli ar gamoiyeneba iZu-
lebiTi ganacduris saxiT miuRebeli xelfasis damsaqmebelze dakisrebisas, radgan damsaqme-
bels dayovnebuli Tanxis 0.07 procentis gadaxdis valdebuleba warmoeSoba im SemTxvevaSi,
Tu damsaqmebelma xelSekrulebidan gamomdinare valdebuleba ar Seasrula anu gadaxdis val-
debuleba arsebobs da saboloo angariSsworebis gadauxdeloba _ xelfasis, gamouyenebeli
Svebulebis saxiT, rac SromiTi xelSekrulebis moqmedebis periodSi gasacem Tanxas warmoad-
gens. nebismier anazRaurebasa Tu angariSsworebaSi, romlis dayovnebasac kanoni ukavSirebs
dayovnebuli Tanxis 0.07%-is yoveli dayovnebuli dRisaTvis gadaxdis valdebulebas, ar igu-
lisxmeba ganacduri, vinaidan igi ara saxelSekrulebo SeTanxmeba, aramed dasaqmebulisaT-
vis miyenebuli zianis anazRurebis erT-erTi saxea. Sdr: susg #as-1283-1210-2012, 30 oqtom-
beri, 2013 weli da susg #as-166-156-2017, 21 aprili, 2017 weli.

85 susg #as-708-678-2016, 27 ianvari, 2017 weli.
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yvetis marTlzomierebaze da pasuxi gasca sakvanZo sakiTxs imis Sesaxeb, sa-
Wiroebs Tu ara Segebebuli sarCelis aRZvras imgvari Sedaveba, rodesac mo-
pasuxe moTxovnis Semwyveti moqmedebis ganxorcielebaze miuTiTebs [ssk-is
442 muxli].

davis faqtobrivi garemoebebis mixedviT, mxareebs Soris gaformda nardobis
xelSekruleba, romlis sagansac warmoadgenda saxlisa da avtosadgomis aSene-
ba, misi eqsploataciaSi miReba da masze sakuTrebis uflebis SemkveTisTvis ga-
dacema [ssk-is, 629-e muxlis pirveli da meore nawilebi}. mxareebi SeTanxmdnen
safasuris nawil-nawil gadaxdaze. nakisri valdebulebebis Sesrulebas orive
SemTxvevaSi, uzrunvelyofda pirgasamtexlo, romelic yovel vadagadacile-
bul dReze 0.05%-s Seadgenda {ssk-is 417-418-e muxlebi}.

menardis mier valdebulebis darRveva gamoixata SemdegSi: nardobis sagani
SemkveTs sakuTrebaSi anu vadis darRveviT gadaeca maSin, rodesac 2012 wlis
30 agvisto bolo dRe iyo, anu vadas 240 dRiT gadascilda. man daarRvia mra-
valbiniani saxlis eqsploataciaSi miRebis vadac, nacvlad, araugvianes 2012
wlis 30 dekembrisa, saxli 2013 wlis 12 dekembers iqna eqsploataciaSi miRebu-
li, anu TiTqmis erTi wliT, 350 dRiT, gadascilda vadas.

SemkveTis mier valdebulebis darRveva gamoixata SemdegSi: menardes ar ga-
dauxada nardobis sagnis Rirebulebis darCenili nawili.

menardem sarCeli aRZra sasamarTloSi SemkveTis winaaRmdeg nardobis sagnis
Rirebulebis darCenili nawilis, gaweuli momsaxurebis davalianebisa da pir-
gasamtexlos dakisrebis moTxovniT.

SemkveTma Segebebuli sarCeliT urTierTmoTxovnaTa gaqviTvis gziT
(28,708.00 _ 7,132.00) 21,576.00 aSS dolaris menardisaTvis dakisreba da avtofa-
rexis sakuTrebaSi gadacema moiTxova.

sagulisxmoa, rom sarCelis aRZvramde mxareebma erTmaneTs Seatyobines Tavi-
anTi pretenziebi, saxeldobr, menardis moTxovnas safasuris darCenili nawi-
lis gadaxdaze SemkveTma sapasuxo werilobiTi pretenziiT daupirispira ssk-
is 417-e-418-e muxlebidan gamomdinare pirgasamtexlos moTxovnis ufleba
da, ssk-is 442-e muxlis pirveli nawilis safuZvelze, menardes mosTxova ur-
TierTmoTxovnaTa gaqviTva.

saapelacio sasamarTlom miiCnia, rom urTierTmoTxovnaTa gaqviTvas esaWiro-
eboda Segebebuli sarCelis aRZvra, romeli uflebac SemkveTs, mopasuxes rea-
lizebuli ar hqonda, rac sakasacio palatam arasworad Seafasa da ganmarta Sem-
degi: `gaqviTva warmoadgens piris materialur-samarTlebriv aRmWurvel
uflebas da am uflebis realizacias erT-erTi mxare meore mxarisaTvis Set-
yobinebiT axdens. Sesabamisad, mxares am uflebis gansaxorcieleblad ar
sWirdeba sasamarTlosaTvis damoukidebeli sarCeliT mimarTva an dawyebul
procesSi Segebebuli sarCelis aRZvra da zedmeti sasamarTlo xarjebis ga-
weva~. procesualursamarTlebrivi TvalsazrisiT, mas SeuZlia, waradginos
moTxovnis momspobi Sesagebeli. is, rom gansaxilvel saqmeSi Setyobinebis mim-
Rebi mxare (menarde) ar daeTanxma gaqviTvas, ver Secvlis samarTlebriv su-
raTs. aRniSnuli daskvna Semdegi garemoebebidan gamomdinareobs: menardis
ZiriTad fulad moTxovnas SemkveTma daupirispira pirgasamtexlos moTxov-
nis ufleba, romelic vadamosuli da Sesageblisagan Tavisufali iyo, saxel-
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dobr, SemkveTma waradgina moTxovnis Semwyveti Sesagebeli. mis mier gamovle-
nil calmxriv nebas (ssk-is 51-e muxli) Sesabamisi samarTlebrivi Sedegi mohyva,
radganac vlindeboda garigebis namdvilobis yvela winapiroba: uflebamosili
piris mier gaqviTvaze gamovlenili neba, romelic adresats miuvida, gasaqviTi
moTxovnebis erTgvarovneba (orive maTgani fuladi xasiaTisaa), urTierTmoT-
xovnaTa Sesrulebis vadis dadgoma da ssk-is 447-e muxliT gaTvaliswinebuli
gaqviTvis gamomricxveli garemoebebis ararseboba (moTxovnaTa gaqviTva dauS-
vebelia: a. Tu moTxovnaTa gaqviTva SeTanxmebiT winaswar iyo gamoricxuli; b.
Tu valdebulebis saganze ar SeiZleba gadaxdevinebis miqceva an valdebulebis
sagans Seadgens sarCo; g. Tu valdebuleba iTvaliswinebs im zianis anazRaure-
bas, romelic gamowveulia janmrTelobisaTvis vnebis miyenebiT an sikvdiliT;
d. kanoniT gaTvaliswinebul sxva SemTxvevebSi).

maSasadame, SemkveTis mxridan 7,132.00 aSS dolaris gadaxdis valdebulebis
Sewyveta ukavSirdeboda menardis Setyobinebis gagzavnis moments _ sarCe-
lis aRZvramde ssk-is 442-e muxliT miniWebuli uflebis realizebis dros.

ssk-is 442-e muxlis pirveli nawili SemkveTs aniWebda uflebas, Sesabamisi wina-
pirobebis ganxorcielebis SemTxvevaSi, mTlianad an nawilobriv Seecvala me-
nardis uflebrivi mdgomareoba da, am ukanasknelis sasargeblod, 7,132.00 aSS
dolaris gadaxdisagan gaTavisuflebuliyo, miuxedavad imisa, eTanxmeboda Tu
ara amas meore mxare.

daskvnis saxiT, SeiZleba iTqvas, rom sarCelis iuridiuli bedi ganapiroba
sworad moZiebulma materialurma samarTlebrivma normam, ssk-is 51 da 442-
e muxlebma, romliT gansazRvruli yvela winapirobebi, ganxorcielebulad
CaTvala sasamarTlom.

sagulisxmoa, rom xelSekruleba aris mxareTa mier miRweuli SeTanxmebis Sede-
gi, romelic, samarTlebrivi TvalsazrisiT, iwvevs mxareTa mimarT uflebebisa
da valdebulebebis warmoSobas maTive nebis safuZvelze. xelSekrulebis gan-
martebis arsi mxareTa mier gamovlenili saerTo nebis namdvili Sinaarsis, xel-
Sekrulebis realuri miznis dadgenaa. yvela im garigebaSi, romlebSic nebis ga-
movlenis namdviloba damokidebulia meore mxaris mier am nebis miRebaze, ar-
cTu iSviaTad ibadeba kiTxva, sworad gaigo Tu ara meore mxarem is, risi Tqmac
nebis gamomvlen pirs surda. Tu mxedvelobaSi miviRebT imas, rom garigebaTa
absolutur umravlesobaSi ori mxare _ nebis gamomvleni da nebis mimRebi _ mo-
nawileobs, aSkara gaxdeba, Tu ra didi mniSvneloba aqvs gamovlenili nebis swo-
rad gagebas meore mxaris mier. mravali garemoebiT SeiZleba iyos gamowveuli,
rom is, rac igulisxma nebis gamomvlenma, sxvagvarad gaigo misma mimRebma. aqe-
dan warmoiSoba gamovlenil nebaTa konfliqti, romelic saWiroebs sworad ga-
dawyvetas. am konfliqtis gadawyvetis samarTlebrivi saSualebaa nebis ga-
movlenis ganmarteba. konkretul saqmeSi sworad iqna gagebuli mxaris mier
gamovlenili calmxrivi neba _ urTierTmoTxovnaTa gaqviTviT saxelSekru-
lebo urTierTobis Sewyvetis Sesaxeb, romlis miReba meore mxaris mier sak-
marisi iyo ssk-is 442-e muxliT gaTvaliswinebuli iuridiuli Sedegis gan-
pirobebisaTvis.

sabolood ki, sasarCelo warmoebis etapze ganxorcielebuli kvalificiu-
ri SedavebiT (moTxovnis gaqviTvis gziT Sewyvetilad aRiareba) kreditoris
moTxovna Sewyvetilad iqna miCneuli.
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sxva samoqalaqo saqmeSi86 sasamarTlom imsjela pirgasamtexlos Semcirebis
Sesaxeb Segebebuli sarCelis aRZvris aucileblobaze, rasac ganapirobeb-
da sarCelSi davis sagani.

am SemTxvevaSi, kreditori moiTxovda aRsrulebis wesisa da saSualebis Secvlas,
im motiviT, rom mxareebs Soris gaformebuli sesxisa da ipoTekis xelSekrule-
bis uzrunvelsayofad ipoTekiT datvirTuli uZravi nivTis realizacia aRsru-
lebis procesSi ver moxerxda, ris gamoc, registrirebuli ipoTeka uZrav
nivTze gauqmda da nivTi daubrunda movales. xelSekrulebis mixedviT ki, kre-
ditors ufleba gaaCnda movalis mimarT gamoeyenebina moTxovnis dakmayofi-
lebis sxva kanonmdeblobiT dadgenili zomebi da gadaxda mieqcia movalis sxva
qonebazec [ssk-is 301-e muxlis 11 nawilisa da `saaRsrulebo warmoebaTa Sesa-
xeb~ saqarTvelos kanonis 75-e muxlis me-8 punqti].

mopasuxem kvalificiuri SedavebiT pirgasamtexlos odenoba Seusabamod ma-
Ral ganakveTad miiCnia. mas Segebebuli sarCeli ar aRuZravs, ris gamoc, saape-
lacio sasamarTlom miiCnia, rom notariusis mier gacemul saaRsrulebo fur-
celSi miTiTebuli, aRsasrulebeli pirgasamtexlos odenobis gonivrulobis
sakiTxi ver Semowmdeboda, radgan, mopasuxes davalianebis Semcirebis moT-
xovniT, pirveli instanciis sasamarTloSi Segebebuli sarCeli ar aRuZravs,
xolo aRZruli sarCelis farglebSi ixileboda dava aRsrulebis saSuale-
bisa da wesis Secvlis Sesaxeb, rac gulisxmobda axali saaRsrulebo furclis
mopovebas mopasuxis sxva qonebaze. amave sarCelis mixedviT, moTxovnis iuri-
diul marTebulobas uzrunvelyofda 2010 wlis 19 noembris sesxisa da ipoTe-
kis xelSekrulebis me-5 punqtis Canaweri, rom ipoTekars ufleba aqvs, moTxov-
nis srulad daukmayofileblobis SemTxvevaSi gamoiyenos moTxovnis srulad
dakmayofilebis kanonmdeblobiT dadgenili sxva zomebi movalis mimarT da ga-
daxda miaqcios movalis sxva qonebaze. Sesabamisad, sssk-is 201-e muxlis kon-
teqstSi Sesageblis argumenti unda mimarTuliyo imisaken, rom miTiTebu-
li moTxovna ar dakmayofilebuliyo, kerZod, ar Secvliliyo aRsrulebis
saSualeba da wesi da moTxovnis dakmayofilebis mizniT sarealizaciod ar
miqceuliyo movalis sxva qoneba.

rac Seexeba saaRsrulebo furcelSi miTiTebuli Tanxebis Semcirebas im moti-
viT, rom pirgasamtexlo Seusabamod maRali ganakveTis iyo, sssk-is 189-e mux-
lis mixedviT, niSnavda moTxovnis CaTvlas an gamoricxvas. aseT SemTxvevaSi,
mopasuxes sarCelisagan Tavis dacvis sxva saproceso saSualeba unda aer-
Cia, kerZod, mas notariusis mier gacemul saaRsrulebo furcelSi miTiTe-
buli Tanxebis Sesamcireblad Segebebuli sarCeli unda aReZra.

am davaSi, mopasuxis mxaris mxridan arasworad SerCeulma saproceso Tav-
dacvis saSualebam (SesagebliT Semofargvla, Segebebuli sarCelis warudgen-
loba) ganapiroba mopasuxis winaaRmdeg aRZruli aRsrulebadi sarCelis
dakmayofileba87.

86 ix. susg #as-1286-1224-2014, 19 Tebervali, 2015 weli
87 Sdr: susg #as-506-479-2014, 18 marti, 2015 weli.
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5.4. samarTlebrivi analizi

marTalia, samoqalaqo kanonmdebloba pirgasamtexlos namdvilobas mxareTa mi-
er nebis Tavisufali gamovlenis gziT miRwul SeTanxmebas ukavSirebs, Tumca,
igi ar warmoadgens absolutur daTqmas da, movalis Sesageblis arsebobis pi-
robebSi, sasamarTlo uflebamosilia, Seafasos kreditoris mier moTxovnili
odenobis Tanxis Tanazomiereba valdebulebis darRvevasTan, kerZod, ssk-is
420-e muxlis Tanaxmad, sasamarTlos SeuZlia, saqmis garemoebaTa gaTvaliswi-
nebiT Seamciros Seusabamod maRali pirgasamtexlo. normis danawesi sasamar-
Tlos mxridan mxareTa Tavisufali nebis gamovleniT miRweul SeTanxmebaSi
Carevis legitimur safuZvels warmoadgens da, aseT SemTxvevaSi, konkretu-
li saqmis Taviseburebis gaTvaliswinebiT, unda Sefasdes is subieqturi da
obieqturi faqtorebi, rogoricaa: mxareTa qonebrivi mdgomaroeba, valde-
bulebis darRvevis xarisxi, kreditoris molodini valdebulebis jerova-
ni Sesrulebis mimarT da sxva.

pirgasamtexlos Semcirebis kanonismieri SesaZlebloba emsaxureba saxelSek-
rulebo urTierTobebSi im susti mxaris interesebis dacvas, romelic xelSek-
rulebaze xelmowerisas ver acnobierebs pirgasamtexlos Sinaarssa da mis Tan-
mdev samarTlebriv Tu ekonomikur Sedegebs. Sesabamisad, pirgasamtexlos Sem-
cirebisas, mniSvnelovania im garemoebis gaTvaliswineba, Tu ramdenad acnobie-
rebda mxare miTiTebul pirobas xelSekrulebaze xelis mowerisas, amdenad, Tu
mxares hyavs advokati, samewarmeo urTierTobebSi gamocdili subieqtia da a.S.
ivaraudeba, rom aseT viTarebaSi, SeTanxmebuli pirgasamtexlo, Tundac, Seu-
sabamod maRali, Seesabameba mxareTa namdvil nebas da Semcirebas ar eqvemdeba-
reba. pirgasamtexlos Semcireba dauSvebelia maSinac, rodesac pirgasamtexlo
ukve nebayoflobiTaa gadaxdili88.

sasamarTlo praqtikis mimoxilvam cxadyo, rom sajaro wesrigis miRwevis
iuridiuli konstruqciebi (materialuri da saproceso samarTlebrivi
normebi) amoralur SeTanxmebebze sasamarTlo kontrolis efeqtianobis
TvalsazrisiT, ufro met moqnilobas moiTxoven.

sakanonmdeblo mowesrigebis pirobebSi sasamarTlo mxolod xelmZRvanelobs
mxareTa Sejibrs. am procesSi monawileobs moTxovnis kreditori, romlis mi-
marTac darRveulia valdebuleba da movale/mopasuxe, romelic moTxovnis uz-
runvelyofis saxelSekrulebo saSualebas _ pirgasamtexlos miiCnevs Seusaba-
mod maRal ganakveTad. am droidan, ukve sasamarTlo iwyebs pirgasamtexlos mar-
Tlzomierebisa da gonivruleobis Sefasebas. cxadia, mopasuxis mier saproce-
so valdebulebebis jerovnad Sesrulebis SemTxvevaSi, sasamarTlo Seamowmebs
pirgasamtexlos Tanabarzomierebas valdebulebis darRvevasTan mimarTebiT.
am SemTxvevaSi, mxarem unda amtkicos, Tu ratom aris pirgasamtexlo Seusaba-
mod maRali. Sesabamisad, pirgasamtexlos dakisrebis moTxovnis Taobaze war-
dgenili sasarCelo moTxovnis pirobebSi, mopasuxis mier Sesageblis warudgen-
loba Tu sxdomaze gamoucxadebloba, moTxovnili pirgasamtexlos dakisrebas
gamoiwvevs Tundac, Seusabamod maRalis, vinaidan SeTanxmebuli pirgasamtex-
los `Seusabamod maRal pirgasamtexlod~ Sefasebas, rogorc zemoT aRiniSna,
procesualuri TvalsazrisiT, Secileba da mtkiceba esaWiroeba.

88 Sdr: q.mesxiSvili, „pirgasamtexlo (Teoriuli aspeqtebi, sasamarTlo praqtika)“. http://www.lib-
rary.court.ge/upload/pirgasamtekhlo_k.meskhishvili.pdf, 14.03.2017.
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im SemTxvevaSi, Tu mxare Seusabamod maRali pirgasamtexlos Semcirebas ar mo-
iTxovs an moiTxovs samarTalwarmoebis im etapze, rodesac axali moTxovnis war-
dgena dauSvebelia, sasamarTlo Tavisi iniciativiT, Sesabamisi procesualu-
rad namdvili Secilebis uflebis gareSe, pirgasamtexlos ver Seamcirebs.

Tu mxare sadavod ar xdis pirgasamtexlos odenobas (gonivrulobas), magram sa-
erTod gamoricxavs misi dakisrebis winapirobebis arsebobas, upriania, sasa-
marTlom pirgasamtexlos odenoba Sedavebulad miiCnios da Seafasos misi
gonivruloba, rameTu aseT viTarebaSi, amosavali debuleba unda iyos mxa-
ris neba, rom igi araTu pirgasamtexlos dakisrebas xdis sadavod, aramed mis
odenobasac ar eTanxmeba89.

daismis kiTxva: ramdenad relevanturia moqmedi normatiuli mowesrigebis
pirobebSi, valdebulebis darRvevasa da SeTanxmebuli pirgasamtexlos Ta-
nabarzomierebis kvleva, Tuki mopasuxe/movale martivi SesagebliT Semoi-
fargleba; aqvs Tu ara sasamarTlos amgvar viTarebaSi, TviTon ganaxorcie-
los faqtebze miTiTebisa da misi mtkicebis tvirTi.

saproceso samarTlebrivi TvalsazrisiT, dispoziciurobisa da SejibrebiTo-
bis principebi zRudavs sasamarTlos amgvar aqtiurobas da mxolod calkeul
saqmeTa ganxilvaSia dasaSvebi davis Taviseburebidan gamomdinare (magaliTad,
saojaxo saqmeTa ganxilvis Tavisebureba).

gansxvavebul mowesrigebas arc materialuri samarTali ar Seicavs.

sagulisxmoa, rom kanonmdeblis dumili aRniSnul sakiTxTan dakavSirebiT waa-
xalisebs arakeTilsindisier kreditorTa qmedebas, sabolod ki, sajaro wesri-
gi marTlwesrigiT dacul sferoSi srulyofilad ver miiRweva.

swored marTlwesrigis uzrunvelyofiTa da xelSekrulebis pirobebis sa-
marTlianobis sawyisebze gansazRvriT iyo argumentirebuli saqarTvelos
uzenaesi sasamarTlos precedentuli gadawyvetileba90, romelSic mxareTa
mier SeTanxmebuli sargeblis _ sesxze daricxuli procentis gonivrulo-
ba Seamowma sasamarTlom. kanonmdeblis dumilis pirobebSi, saxelSekrule-
bo TavisuflebaSi sasamarTlos Careva motivirebuli iyo mwvave socialu-
ri saWiroebiTa da marTlwesrigiT dacul sferoSi sajaro wesrigis uzrun-
velyofiT. miTiTebul gadawyvetiloebaSi sakasacio palatam aRniSna Semdegi:
`mxareebs marTlac gamovlenili aqvT msgavsi neba. ra Tqma unda, arsebobs mxa-
reTa nebis avtonomia, romelic yovelTvis angariSgasawevia samoqalaqo samar-
TalurTierTobaTa Sefasebis dros, miuxedavad amisa, nebis gamovlena ar aris
SeuzRudavi. arsebobs mTeli rigi garemoebebi, romlebic garkveuli Tvalsaz-
risiT zRudavs mxareTa nebas. amis magaliTad SeiZleba, moviyvanoT mTeli rigi
normebi, romlebic ararad miiCneven mxareTa mier gamovlenil nebas. aseT nor-
mebs ganekuTvneba, Tundac moCvenebiTi, TvalTmaqcuri an kanonsawinaaRmdego
garigebebi, aseve, zneobis sawinaaRmdego normebi [ssk-is 54-e muxli]. im SemTxve-
vaSi, Tu mxareTa mier dawesebuli procenti mniSvnelovnad aRemateba zogadad
komerciul bankebsa da mikrosafinanso organizaciebis mier dawesebul ode-
nobas, SesaZlebelia, aseTi nebis gamovlena baTiladac CaiTvalos~.

89 Sdr: q.mesxiSvili, „pirgasamtexlo (Teoriuli aspeqtebi, sasamarTlo praqtika)“. http://www.lib-
rary.court.ge/upload/pirgasamtekhlo_k.meskhishvili.pdf, 14.03.2017.

90 ix. susg #as -231-216-2014, 09 Tebervali, 2015 weli.
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praqtikulad, sasamarTlom sargeblis (procentis) gansazRvris saxelSek-
rulebo Tavisuflebis indikatorad zogadad komerciuli bankebisa da mik-
rosafinanso organizaciebis mier dawesebuli odenoba miiCnia, riTac sa-
xelSekrulebo Tavisuflebasa da amoralur garigebas Soris zRvari gaav-
lo.

upriania, pirgasamtexlos gonivrulobis kvlevam mopasuxis saproceso moqni-
lobis sferodan gadainacvlos sasamarTlo kontrolis sferoSi, rogorc sa-
jaro wesrigis uzrunvelyofisa da samoqalaqo brunvis monawileTa keTilsin-
disierebis ganmapirobebelma umniSvnelovanesma faqtorma. amgvari transfor-
maciis mwvave saWiroebas ganapirobebs mopasuxis martivi Sedaveba an, zogierT
SemTxvevaSi, Sedavebis ararsebobac ki, rac sabolood, legitimacias aniWebs
xelSekrulebis kabalur pirobebs da xels uSlis sajaro wesrigis maRali stan-
dartiT daculobas.

ssk-is 54-e muxlSi ganmtkicebuli marTlwesrigi adamianis Rirsebas, mis Tavi-
suflebas icavs. mas, agreTve, moraluri dacvis normebsac uwodeben91. sagulis-
xmoa, rom `ordre public~ moicavs socialur da ekonomikur sajaro wesrigsac. misi
mniSvneloba gamomdinareobs saxelmwifos erT-erTi umTavresi miznis _ socia-
lur saxelmwifod Camoyalibebisagan. swored am mizans emsaxureba ssk-is kon-
kretuli gamovlineba _ 420-e muxli. normis danawesiT, sasamarTlo mxedvelo-
baSi Rebulobs rogorc Sesrulebis Rirebulebis, aseve _ Seusruleblobisa Tu
arasaTanadod SesrulebiT gamowveuli zianis Tanafardobas pirgasamtexlos
odenobasTan.

sajaro wesrigTan mimarTebiT, upriania zneobisa da moralis sakiTxis wamoweva
saxelmwifoSi. nebismieri sazogadoeba moralis (zneobis) gansazRvrul normebs
efuZneba. rogorc samarTali, aseve, morali awesrigebs adamianebs Soris ur-
TierTobas92. marTalia, zneobis zusti da amomwuravi ganmarteba arc arsebobs.
miT umetes, ar arsebobs misi sakanonmdeblo mowesrigeba. miuxedavad amisa, un-
da aRiniSnos, rom ar SeiZleba, zneobis normebs ar gaaCndes garkveuli samar-
Tlebrivi mniSvneloba. am mxriv, niSandoblivia, ssk-is 54-e muxli, romelic zne-
obis sawinaaRmdegod dadebuli garigebis iuridiul Sedegs abaTilebs (ssk-is
54-e muxli). aqedan aSkara xdeba, rom samoqalaqo brunvis Tavisufleba SeboWi-
lia da garkveuli sazogadoebrivi interesebis farglebSia moqceuli. maSasa-
dame, arsebobs urTierTobani, rac ar SeiZleba iyos mxolod kerZo avtonomiis
saqme. samoqalaqo brunvis mniSvnelovani Tavisebureba is aris, rom yoveli mxa-
re im tvirTis matarebeli SeiZleba iyos, romlis zidvac mas SeuZlia. roca
mtkicdeba, rom igi uZluria, zidos es tvirTi, pasuxismgeblobis sakiTxic ix-
sneba. zemoT moyvanil samarTlis normebSi erTmaneTis pirispir dgas sajaro
wesrigis uzrunvelyofa da xelSekrulebis pirobaTa kerZo avtonomiis safuZ-
vlebze gansazRvris upiratesoba. Tumca, saxelSekrulebo Tavisuflebis prin-
cipis ganxorcielebisas, ar unda dagvaviwydes garigebis monawile susti mxa-
ris interesi93 da, Tuki valdebulebis damrRvev mxare valdebulia, aanazRau-
ros darRveviT miyenebuli ziani, upriania, meore mxares miekuTvnos arc meti,

91 ix. l. Wanturia, „Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi“. gamomcemlo-
ba „samarTali“. Tb. 1997, 363.

92 ix. g. xubua, „samarTlis Teoria“. gamomcemloba „meridiani“; Tb, 2004. 62.
93 Sdr: i.gagua, „mtkicebis tvirTi samoqalaqo saproceso samarTalSi, Tb., gamomcemloba“ meri-

diani“ 2013, 186, 187.



biznesdavebi da sasamarTlo praqtika58

www.supremecourt.ge

arc naklebi94 da, maSasadame, mizanSewonilia, sasamarTlos mieces SesaZleblo-
ba, sakuTari iniciativiTac Seamciros pirgasamtexlo.

niSandoblivia, rom sasamarTlo praqtika Zlier zegavlenas axdens kanonmde-
belze, vinaidan swored samosamarTlo saqmianobis ganxorcielebis procesSi
warmoCneba sakanondeblo mowesrigebis sizuste da masSi gamovlenili arsebu-
li xarvezebi. am TvalsazrisiT, SeiZleba iTqvas, sasamarTlos daniSnulebas
mxolod arsebuli normebis gamoyeneba rodi warmoadgens, kanonmdeblobis ax-
leburad mowesrigebis saWiroeba swored normis gamoyenebis praqtikul Sem-
TxvevaSi gamovlindeba da am kuTxiT, sasamarTlos roli ganuzomlad didia.

ganxilul gadawyvetilebaTa samarTlebrivi analizis Sedegad, SeiZleba iTqvas,
rom ssk-is 420-e muxlis arsebuli redaqcia: `sasamarTlos SeuZlia, saqmis ga-
remoebaTa gaTvaliswinebiT Seamciros Seusabamod maRali pirgasamtexlo~, mo-
iTxovs dazustebas sssk-is me-3 da me-4 muxlebis arsebobis pirobebSi, vinaidan
es ufleba sasamarTlos unda hqondes im SemTxvevaSic, Tu pirgasatexlos ode-
nobas mxare sadavod ar xdis, Tumca sasamarTlo pirgasamtexlos funqciuri da-
niSnulebisa da valdebulebis darRvevis xasiaTisa da misi odenobis gaTvalis-
winebiT azustebs xelSekrulebaSi gamovlenil mxareTa nebas, imgvarad, rom ar
iqnes aRqmuli mxareTa saxelSekrulebo avtonomiis Selaxvad, xelSekrulebis
Sinaarsis Tavisuflad gansazRvris principis darRvevad. araerT sasamarTlo
gadawyvetilebaSi ganimarta, rom samarTali upirates uflebas udgens xelSem-
kvrel mxareTa mier gamovlenili nebis Tavisuflebas, waaxalisebs kerZo samar-
Tlis subiqtebs Tavisufali saxelSekrulebo mowesrigebis pirobebSi, axali
urTierTobis warmoqmnisaken, Tumca, xelSemkvrel mxareTa Tavisuflebis pi-
robebSi, ar unda dagvaviwydes Tavad samarTlis roli da funqcia marTlwesri-
gis sferoSi da, Tu gamovlinda, rom normatiulad gantkicebuli marTlwesri-
gi garkveul aspeqtSi axlebur mowesrigebas saWiroebs, sasamarTlo, swored
rom, misi axleburad mowesrigebis nawilSi samarTalSemoqmedia.

Tavi V. gadazidvis xelSekrulebidan
gamomdinare zogierT davebze 2015-2016
wlebSi miRebul gadawyvetilebaTa
mimoxilva

6.1.momsaxurebis `SeRavaTian~ Rirebulebasa da sabazro
Rirebulebas Soris gansxvaveba

erT-erT saqmeSi sakasacio palatam imsjela satransporto eqspediciis xel-
SekrulebiT nakisri valdebulebis Seusruleblobis gamo, momsaxurebis SeRa-
vaTian Rirebulebasa da sabazro Rirebulebas Soris arsebuli sxvaobis anaz-
Raurebis sakiTxze95.

94 Sdr: n.ioseliani, „Seusabamod maRali pirgasamtexlo da sasamarTlos roli samoqalaqo in-
teresebis dacvis sferoSi“, samarTlis Jurnali #1 2016, Tsu-s gamomcemloba, 68

95 ix. susg #as-1006-950-2015, 06 maisi, 2016 weli.
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gadamzidavi kompaniis moTxovnis faqtobriv-samarTlebriv safuZvels warmo-
adgenda eqspeditoris mier gadazidvis sabazro RirebulebasTan SedarebiT Se-
RavaTiani fasiT sargeblobis winapirobebis _ satransporto eqspediciis xel-
Sekrulebis im daTqmis Seusrulebloba, romelic gansxvavebuli tarifiT sar-
geblobis uflebis mopovebisaTvis iTvaliswinebda (1) sabanko garantiis war-
dgenas; (2) gaweuli momsaxurebis Rirebulebis safasurisa da xelSekrulebis
darRvevisaTvis pirgasamtexlos Tanxis gadaxdis uzrunvelsayofad depozit-
ze Tanxis Setanasa da (3) gadasazidi tvirTis SeTanxmebuli, minimaluri zRvris
miRwevas.

dadgenili garemoebebis mixedviT, eqspeditori ise sargeblobda SeRavaTiani
tarifiT tvirTis gadazidvisas, rom daTqmis arcerTi piroba ar Seusrule-
bia. moTxovnis Semwyvet SesagebelSi eqspeditorma sadavod gaxada xelSekru-
lebis daTqmis Sinaarsi da, amdenad, sakasacio palatis winaSe daisva sakiTxi
satransporto eqspediciis xelSekrulebaSi gamovlenili nebis swori gan-
martebis aucileblobis Sesaxeb [ssk-is 52-e muxli]. am mizniT, sakasacio pa-
latam yuradReba gaamaxvila garigebaSi gamovlenili nebis ganmartebis meTo-
debze, romelic sasamarTlos exmareba garigebis monawile mxaris nebis goniv-
rul gansjaSi da igi, arcerT SemTxvevaSi, ar warmodgeba xelSekrulebis teq-
stis martooden sityvasityviTi azridan. cxadia, rom amgvari `gonivruli
gansja~ unda emyarebodes garkveul kriteriumebs, kerZod, nebis gamovle-
na unda ganimartos nebis mimRebis Semecnebis (gagebis) SesaZleblobaTa gaT-
valiswinebiT. ganmartebis dros gaTvaliswinebuli unda iqnes yvela xel-
Sesaxebi garemoeba, romelic am SemTxvevas axasiaTebs.

nebis ganmarteba im SemTxvevaSia saWiro, roca arsebobs xelSekruleba, ro-
melSi aRniSnuli gamonaTqvamebic bundovani, orazrovani an urTierTgamom-
ricxavia, agreTve, roca es gamonaTqvamebi Sesworebasa da Sevsebas moiTxovs.

ganmartebis dros sasamarTlo or mniSvnelovan sakiTxs wyvets: erTi mxriv, sa-
samarTlos evaleba mxareTa mier xelSekrulebaSi gakeTebuli gamonaTqvamebis
dazusteba, xolo, meore mxriv, sasamarTlo Tavisi gadawyvetilebiT xelSekru-
lebaSi Riad darCenili adgilebis e.w. xarvezebis Sevsebas axorcielebs. xel-
Sekrulebis gamonaTqvamebis ganmartebis dros unda dadgindes mxaris Sinagani
nebis Sesabamisoba mis gamoxatulebasTan. xelSekrulebis ganmartebis mizani mi-
si Sinaarsis dadgenaa. ganmartebas SeiZleba, saWiroebdes, rogorc mTeli xel-
Sekruleba, aseve, misi romelime nawili an Tundac romelime punqti (piroba).
xelSekrulebis pirobebi imgvarad unda ganimartos, rom yvela maTgans mieces
mniSvneloba da ara romelime maTgans waerTvas Zala. konkretul saqmeSi, xel-
Sekrulebis sadavo daTqma ar ganimarta eqspeditoris komerciuli intere-
sebidan gamomdinare, rac ewinaaRmdegeba xelSemkvrel mxareTa Tanasworo-
bis, saxelSekrulebo TviTboWvis, nebis Tavisufali gamovlenis fuZemdeb-
lur principebs, aseve, mxareTa Soris warmoSobili urTierTobis samar-
Tlebrivi regulirebis _ sadavo daTqmis realur mizans96.

satransporto eqspediciis xelSekrulebis sadavo daTqmis gonivruli da swo-
ri ganmartebis safuZvelze ki, sakasacio palatam miiCnia, rom, SeTanxmebuli
pirobebis daucvelobis gamo, SeRavaTiani pirobebiT sargebloba xelSek-

96 xelSekrulebis bundovani gamonaTqvamebis ganmartebasTan dakavSirebiT, ix. susg #as-1144-
1090-2014, 23 Tebervali, 2015 weli.
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rulebis darRvevad Seeracxeboda eqspeditors, rac, sabolood, gadamzidav
kompanias warmouSobda sxvaobis anazRaurebis vargis samarTlebriv safuZ-
vels.

6.2. valdebulebis darRvevis gamo, zianis anazRaureba

6.2.1. erT-erT saqmeSi97 sakasacio palatam imsjela, valdebulebis darRve-
vis gamo, moraluri zianis anazRaurebis iSviaT samarTlebriv problemaze
[ssk-is 413-e muxli].

Sesafasebeli davis faqtobrivi garemoebebis mixedviT: mopasuxe aviakompaniis
uxeSi gaufrTxileblobis gamo, ruseTis federaciuli respublikidan saqar-
TveloSi sankt-peterburgi, stamboli-Tbilisis tranzituli reisiT Camofre-
nil TviTmfrinavSi ar aRmoCnda mosarCelis gardacvlili Svilis cxedari, rad-
ganac aviakompaniam SecdomiT samxreT koreaSi gaagzavna (1); valdebulebis dar-
RvevisTanave mopasuxe aviakompaniam mosarCeles ar acnoba mizezi, Tu ram gana-
piroba neStis konkretuli reisiT Camousvenebloba, sad iyo da daniSnulebis
adgilas rodis aRmoCndeboda (2).

marTalia, Sesafasebeli samarTalurTierToba gadazidvis xelSekrulebidan
gamomdinare valdebulebis darRveviT gamowveul moraluri zianis anazRau-
rebas Seexeboda, Tumca, samarTalurTierTobis Taviseburebis gaTvaliswi-
nebiT igi gadazidvis tipur, samoqalaqo urTierTobis farglebs scdeboda
da xelSemkvrel mxareTa gansakuTrebul gulisxmierebas saWiroebda, rac,
mocemul SemTxvevaSi, aviakompaniam daarRvia.

garda zemoaRniSnulisa, sarCelze darTuli mopasuxe aviakompaniis direq-
toris werilis Sinaarsis mixedviT, mopasuxem ganumarta Wirisufals, rom, val-
debulebis darRvevis gamo, mas raime pasuxismgebloba ar daekisreba da, huma-
nurobidan gamomdinare, adamianuri tkivilis Sesamsubuqeblad, sTavazobs er-
Ti wlis ganmavlobaSi evropis mimarTulebiT sami ufaso bileTiT sargeblo-
bas. raime mtkicebuleba, rac, am SemTxvevis gamo, aviakompaniis mxridan mosar-
Celis mimarT fsiqologiuri Tu sxva moraluri daxmarebis gawevas daadastu-
rebda, saqmeSi ar warmodgenila.

davis samarTlebrivi mowesrigebisas, sakasacio palatam yuradReba gaamax-
vila, moraluri zianis anazRaurebis zustad gansazRvrul normatiul aR-
werilobaze, romlis CamonaTvalSic gadazidvis xelSekrulebiT nakisri
valdebulebis darRveva ar gvxvdeba da amas gadazidvis samarTlebrivi ur-
TierTobis maregulirebeli arcerTi norma ar Seicavs. davis mowesrigeba arc
ssk-is me-18 muxliT ar iyo mniSvnelovani, radgan sasamarTlos Sefasebis saga-
ni adamianis Rirsebis xelyofa da amdenad, ssk-is me-18 muxliT dacul sferoSi
Carevis marTlzomierebis Sefaseba iyo.

sabolood, sasarCelo moTxovna Semowmda moraluri zianis anazRaurebis dam-
fuZnebeli normis, ssk-is 413-e muxliT gaTvaliswinebuli samarTlebrivi Se-
degis ganmapirobebel yvela samarTlebriv wanamZRvarTan. misi Semowmebis

97 ix. susg #as-979-940-2014, 10 seqtemberi, 2015 weli
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mizniT, sakasacio palatam ganmarta, rom `..adamianis janmrTeloba samarTlis
mier daculi erT-erT is sikeTea, romlis xelyofis Sedegad dazaralebulma
SeiZleba, moiTxovos araqonebrivi (moraluri) zianisaTvis anazRaureba. sxeu-
lis da/an janmrTelobis xelyofiT gamowveuli moraluri ziani uSualod sa-
marTaldarRvevidan SeiZleba arc gamomdinareobdes, aramed misi Tanmdevi Se-
degi iyos (rogoricaa: uSedego mkurnaloba, xangrZlivi umweo mdgomareoba, aq-
tiuri cxovrebis SeuZlebloba, cxovrebis wesisa da riTmis Secvla, mkurnalo-
bis uSedegobis gamo, cxovrebis xalisis daqveiTeba, nervuli daZabuloba, rac
pirs arasrulfasovnebis kompleqssa Tu sxva negatiur gancdebs uyalibebs),
Tumca aseT dros, savaldebuloa, dasturdebodes, rom dazaralebulis mo-
raluri gancdebi da sulieri tanjva sxeulisa Tu janmrTelobis xelyofis
Sedegia. ssk-is 413-e muxlis me-2 nawiliT gansazRvruli janmrTelobis dazia-
nebiT gamowveuli moraluri zianis maxasiaTebeli Tviseba aris adamianis fsi-
qikuri bunebis sferoSi negatiuri zemoqmedeba, rac gamoixateba fizikur da
zneobriv tanjvaSi. im viTarebaSi, rodesac mosarCelem Svilis cxedris adgil-
samyofeli ar icoda, aseve, arc droulad ar SeutyobinebiaT, Tu ra mizeziT ar
aRmoCnda neSti konkretul reisze, sasamarTlos aZlevda prezumfciis daSve-
bis SesaZleblobas, rom aviakompaniis mxridan valdebulebis darRveviT gancdi-
li zemoaRniSnuli negatiuri faqtorebidan gamomdinare, mosarCelis janmrTe-
lobas miadga imgvari ziani, rasac Sedegad piris sulieri tanjva, Zlieri emo-
ciuri stresi mohyva~.

imis gaTvaliswinebiT, rom prezumirebuli zianis faqti, mopasuxe aviakompa-
nias ar gauqarwylebia, sakasacio palatam ganxorcielebulad miiCnia ssk-is
413-e muxliT gaTvaliswinebuli samarTlebrivi Sedegis ganmapirobebeli yve-
la samarTlebrivi wanamZRvari da mosarCeles moraluri zianis anazRaurebi-
saTvis miakuTvna 10 000 lari.

6.2.2. erT-erT saqmeSi98 tvirTgamgzavnis miTiTebaTa Seusrulebloba, rac
tvirTis adresatisaTvis gadaucemlobasa da gamgzavnTan ukan dabrunebas
Seexeboda, safuZvlad daedo gadamzidvelisaTvis ssk-is 680-e muxlis pir-
veli, me-2, me-6 da me-7 nawilis samarTlebrivi safuZvlebiT pasuxismgeblo-
bis dakisrebas.

pasuxismgeblobis faqtobriv safuZvlad is garemoebebi iqna miCneuli, rom ga-
damzidvels miuvida gamgzavnis neba tvirTis SeCerebisa da ukan dabrunebis
Sesaxeb, romlis uflebac am ukanasknels gaaCnda ssk-is 680-e muxlis pirveli
nawilis mixedviT da romlis miReba gadamzidvels warmouSobda aRniSnul mi-
TiTebaTa Sesrulebis valdebulebas.

tvirTgamgzavnis miTiTebaTa Sesrulebis uzrunvelsayofad gadamzidvelis
moqmedebaTa myisiereba da efeqtianoba ar dadasturda, ramac, sabolood,
ganapiroba adresatis mier daniSnulebis adgilze tvirTis miReba, rac ssk-
is 680-e muxlis me-7 punqtis samarTlebrivi safuZvliT gadamzidvels war-
mouSobda valdebulebis darRveviT miyenebuli zianis anazRaurebis val-
debulebas.

zianis odenoba gansazRvra ssk-is 409-e da 412-e muxlebis kombinaciiT, rome-
lic movalisaTvis winaswar savaraudo zianis anazRaurebis valdebulebas awe-

98 ix. susg #as-569-544-2016, 23 dekemberi, 2016 weli.
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sebs. winaswar savaraudo zianad ki, miCneul iqna gadasazidi tvirTis Rirebu-
leba.

moTxovna gadazidvis xarjebis anazRaurebis Sesaxeb ar dakmayofilda, im ar-
gumentiT, rom gadazidvis xarjebi ssk-is 668-e muxlis samarTlebrivi safuZ-
vliT iyo gaweuli gadazidvis samarTalurTierTobis warmoSobisas da misi uku-
gebis valdebulebas gadamzidvels gamgzavnis miTiTebaTa Seusrulebloba ar
warmouSoboda. piriqiT, ssk-is 684-e muxli gadamzidvels gamgzavnis miTiTeba-
Ta Sesrulebis mizniT gaweuli damatebiTi xarjebis anazRaurebis moTxovnis
uflebasac ki aniWebda.

6.3. proceduruli sakiTxebi

6.3.1. erT-erT saqmeSi sakasacio palatam imsjela saerTaSoriso sarkinig-
zo gadazidvis tarifis gaangariSebisas daSvebuli Secdomis gasworebisa da
angariSsworebis xandazmulobis sakiTxze99.

sasamarTlom moTxovnis ganxorcieleba saerTo sasarCelo wesiT SeuZleblad
miiCnia xandazmulobis vadis gasvlis motiviT (mopasuxis Sesagebeli), saxel-
dobr, warmoSobili samarTlebrivi urTierTobis Taviseburebidan gamom-
dinare gamosayenebel materialursamarTlebriv normad dasaxelda sarki-
nigzo kodeqsi100, romlis 55.1. `T~ punqti blanketur daTqmas Seicavs `saer-
TaSoriso sarkinigzo satvirTo mimosvlis Sesaxeb~ SeTanxmebaze101, rogorc
saerTaSoriso gadazidvisas pretenziis wardgenis normatiulad mareguli-
rebel aqtze. SeTanxmebis 31-e muxlis pirveli paragrafis Tanaxmad, rkinigzis
moTxovnebi da sarCelebi gamgzavnebis an mimRebebisadmi gadatanis gadasaxde-
lebis, jarimebis gadaxdisa da zaralis anazRaurebis Sesaxeb SeiZleba, gacxad-
des 9 Tvis ganmavlobaSi. imave muxlis me-2 paragrafis me-3 nawilis Tanaxmad, 9-
Tviani vada iangariSeba: pretenziebisaTvis, romelic exeba damatebiT anazRa-
urebas an pretenziebisaTvis gadatanis Rirebulebis, damatebiTi mosakreblis,
jarimebis ukan dabrunebis Sesaxeb an pretenziebisaTvis gadatanis Rirebule-
bis, damatebiTi mosakreblis, jarimebis ukan dabrunebis Sesaxeb an pretenzie-
bisaTvis, romlebic dakavSirebulia tarifebis araswori gamoyenebis, agreTve
_ gadasaxdelebis gaangariSebisas daSvebuli Secdomebis Sedegad angariSswo-
rebis gamosworebasTan, gadaxdis dRidan an, Tu ar gadaxdila tvirTis gacemis
dRidan. imave muxlis me-4 paragrafis Tanaxmad, pretenziebi da moTxovnebi, rom-
lebsac gauvidaT xandazmulobis vada, ver iqneba wardgenili, agreTve, verc sar-
Celebis saxiT.

imavdroulad, gasaTvaliswinebelia `saerTaSoriso sarkinigzo satvirTo
mimosvlis Sesaxeb~ SeTanxmebis iurdiuli Zala da misi ierarqiuli adgili
saqarTvelos kanonmdeblobaSi da am mizniT, sakasacio palatam miuTiTa ̀ nor-

99 ix. susg #as-754-714-2015, 10 seqtemberi, 2015 weli; sarkinigzo gadazidvis Rirebulebis anaz-
Raurebis xandazmulobasTan dakavSirebiT, agreTve, ix. #as-119-114-2014 7 ivlisi, 2014 we-
li.

100 saqarTvelos sarkinigzo kodeqsi, 2002 wlis 28 dekemberi, #1911-rs.
101 „saerTaSoriso sarkinigzo satvirTo mimosvlis Sesaxeb“ 1951 wlis 1 noembris saerTaSori-

so SeTanxmeba.
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matiuli aqtebis Sesaxeb~ saqarTvelos kanonis me-7 muxlis me-5 punqtze, rom-
lis Tanaxmad, saqarTvelos saerTaSoriso xelSekrulebasa da SeTanxmebas aqvs
upiratesi iuridiuli Zala Sidasaxelmwifoebrivi normatiuli aqtebis mimarT.

saqarTvelos sagareo saqmeTa saministros 2013 wlis 21 Tebervlis #01/7174 we-
riliT irkveoda, rom 1951 wlis saerTaSoriso SeTanxmeba `tvirTebis saerTa-
Soriso sarkinigzo gadazidvebis Sesaxeb~ saqarTvelosTvis ZalaSia 1993 wlis
18 ivnisidan. Sesabamisad, miTiTebuli SeTanxmebis 31-e muxls upiratesi iuri-
diuli Zala aqvs ssk-is normebis mimarT.

zemoaRniSnulidan gamomdinare, sakasacio palatam miiCnia, rom sarkinig-
zo gadazidvis tarifis gaangariSebisas daSvebuli Secdomis gamo, warmo-
iSva gadamzidvelis moTxovna gamgzavnis mimarT angariSsworebis aucileb-
lobis Taobaze, igi ar Sewyvetila, magram moTxovnis ganxorcieleba mudmi-
vad Seferxda moTxovnis xandazmulobis 9-Tviani vadis gasvlis gamo.

6.3.2. araerTi samoqalaqo davis wamowyebis safuZvelia gadazidvis saxel-
Sekrulebo urTierTobaSi sarkinigzo vagonebis mocdena _ tvirTis miwo-
debis adgilze maTi 24sT-ze meti vadiT dayovneba. am TvalsazrisiT, sainte-
resoa, romeli garemoebebi Sedis mtkicebis saganSi da rogor nawildeba maTi
mtkicebis tvirTi mxareTa Soris da iTvaliswinebs Tu ara urTierTobis mom-
wesrigebeli materialur-samarTlebrivi norma mtkicebis standarts _ speci-
alur mtkicebulebas.

praqtikul SemTxvevaSi, davis sagans warmoadgenda sazRvao sawvavis gada-
zidvisas 24sT-ze meti vadiT tvirTis dayovnebisa da, maSasadame, vagonebis
mocdenisaTvis Tanxis dakisreba. garda amisa, sakasacio sasamarTlom imsje-
la vagonebis mocdenis faqtis mtkicebis standartsa da, zogadad, saqarTve-
los teritoriaze sarkinigzo tvirTis gadazidvasTan dakavSirebul samar-
Tlebriv urTierTobebze102.

pirveli instanciis sasamarTloSi sarCelis dakmayofilebas safuZvlad daedo
`saerTo formis aqti~ da samaxsovro baraTi, romliTac irkveoda, rom mosar-
Celem/gadamzidavma kompaniam mopasuxes/tvirTgamgzavns daniSnulebis sadgur-
Si miawoda daxuruli tipis vagonebSi ganTavsebuli tvirTi, romelic, sasamar-
Tlos mosazrebiT, imasac adasturebda, rom tvirTi dayovnda 24 sT-ze met xans,
raSic vlindeboda mopasuxis braleuloba.

saapelacio wesiT davis ganxilvis etapze, `saerTo formis aqtsa~ da samaxsov-
ro baraTs, romelic gaixsna daniSnulebis sadgurSi vagonebis Sesvlisas, ver
mieniWeboda imgvari mtkicebulebiTi mniSvneloba, rom dadasturebulad miC-
neuliyo davis faqtobrivi garemoeba mopasuxis mxridan tvirTis 24 sT-ze meti
vadiT dayovnebisa da misive braleulobis Sesaxeb, maTSi asaxuli informaciis
arasakmarisobis motiviT. ̀ saerTo formis aqti~ samarTlebrivi Sefasda ̀ saqar-
Tvelos sarkinigzo kodeqsis~ 52.1 muxliT, romlis Tanaxmad, garemoebebi, rom-
lebic sarkinigzo mimosvlis monawileTa pasuxismgeblobis safuZvelia, unda
dasturdebodes komerciuli, teqnikuri da saerTo formis aqtebiT. mocemul
SemTxvevaSi, gadamzidveli tvirTgamgzavnis iuridiuli pasuxismgeblobis
ganmsazRvrel dokumentad miuTiTebda saerTo formis aqtze, Tumca am aq-

102 ix. susg #as-726-691-2015, 19 noemberi, 2015 weli; #as-872-834-2014, 10 Tebervali, 2015 weli.
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tidan ar dgindeboda davis mTavari faqti _ 24 sT-ze metxans vagonebis da-
yovneba. imavdroulad, daudasturebeli iyo mocdenis satarifo ganakveTi,
radgan gadamzidavi kompaniis satvirTo gadazidvebis tarifebisa da damate-
biT safasurebis VIII muxlis me-2 punqtis me-3 qvepunqtis safuZvelze vagonebi,
romlebic mocda, sakuTriv rkinigzis parkis iyo da foTis sadguridan sadgur
`farTo wyalSi~ gaCerda, rac, zemoaRniSnuli regulaciis Tanaxmad, gamoric-
xavs erTi vagonis mocdenisaTvis 500 laris dakisrebas TiToeul dayovnebul
dRe-Rameze. mosarCelem/gadamzidvelma ver daadastura tvirTis 24 sT-ze me-
ti vadiT dayovneba miwodebis adgilze, ramac sabolood, sarCelis warumateb-
loba ganapiroba.

sxva samoqalaqo saqmeSic103, tvirTmimRebma kvalificiuri SedavebiT uaryo va-
gonebis 24 sT-ze meti vadiT dayovnebis faqti, xolo sarCelis faqtobrivi ga-
remoebebis dasadastureblad gadamzidavis mier wardgenil samaxsovroebs, sa-
erTo formis aqtebsa da daricxvis aqtebs ver mieniWa imgvari mtkicebulebiTi
mniSvneloba, rom dadasturebuliyo faqtobriv garemoeba sadavo periodSi va-
gonebis mocdenis Taobaze, saxeldobr, saerTo formis aqtSi ar iyo aRniSnuli
amomwuravi informacia sadavo garemoebis dasadastureblad, daricxvis aqti
ki, Tavis mxriv, efuZneboda samaxsovroebisa da saerTo formis aqtis monace-
mebs da, amdenad, ar arsebobda arc misi gaziarebis safuZveli.

6.3.3. erT-erT saqmeSi104 sakasacio palatam imsjela gadazidvis xelSekru-
lebidan gamomdinare reklamaciis (pretenzia) wardgenis vadebze, tvirTis
dazianebis faqtis mtkicebis standartsa da moTxovnis sworad Camoyalibe-
bis aucileblobaze gadamzidavis pasuxismgeblobis dadgenis konteqstiT.

miTiTebul saqmeSi tvirTmimRebi gadamzidavisagan moiTxovda, gadasazidi
tvirTis (heliumis gamaTxelebeli xelsawyos) dazianebis gamo, misi Rirebule-
bis srulad anazRaurebas.

moTxovnis safuZvlianobis reklamaciis (pretenziis) wardgenis vadebsa da ga-
damzidavis braleulobis kvlevis nawilSi, sasamarTlom ixelmZRvanela ssk-is
698-e muxliT dadgenili mtkicebis tvirTis standartiT, romelic Seicavs pre-
zumfcias gadamzidavis sasargeblod, rac swored isaa, rom, Tu mimRebi miiRebs
tvirTs ise, rom mis mdgomareobas ar amowmebs gadamzidavTan erTad da ar uye-
nebs mas zogadi xasiaTis pretenzias danakargebisa da dazianebis Sesaxeb, sapi-
rispiros damtkicebamde ivaraudeba, rom mimRebma tvirTi Caibara zednadebSi
miTiTebuli monacemebiT. pretenzia unda waredginos tvirTis Cabarebis dRes-
ve, Tu garegnulad SesamCnevia danakargebi da dazianebebi, xolo garegnulad
SeumCneveli danakargebisa da dazianebebis SemTxvevaSi _ Cabarebidan araugvi-
anes Svidi dRisa.

sadavo SemTxvevaSi, tvirTmimRebma tvirTi Semowmebis gareSe miiRo, rac, sada-
voobis SemTxvevaSi, misi mtkicebis tvirTs da, maSasadame, misive procesualur
risks warmoadgenda. imavdroulad, tvirTmimRebis pretenzia Seexeboda, ro-
gorc teqnikur dazianebebs, ise _ garegan dazianebebs, risi Semowmebac swored

103 ix. susg #as-1033-968-2012, 11 oqtomberi, 2012 weli
104 ix. susg #as-688-658-2014, 23 oqtomberi, 2015 weli
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gadacemis momentSi iyo SesaZlebeli. konkretul SemTxvevaSi, tvirTmimRebs ar
daucvia kanoniT gansazRvruli pretenziis wardgenis vada.

tvirTis dazianebisa da amaSi gadamzidavis braleulobis (gaufrTxilebloba)
dasadastureblad tvirTmimRebi eyrdnoboda eqspertizis daskvnas (romliTac
dasturdeboda nivTis dazianeba) da mowmeTa Cvenebebs, Tumca tvirTmimRebi ver
adasturebda tvirTis miRebis droisaTvis tvirTis (xelsawyo an misi SefuTva)
mdgomareobas. palatam ar gaiziara specialistis daskvna, rogorc mopasuxi-
saTvis pasuxismgeblobis dakisrebis erT-erTi safuZveli, radganac nivTis mo-
sarCelisaTvis gadacemidan, specialistis mier Semowmebamde gasuli iyo erT
welze meti, ra drosac SesaZlebelic iyo, dazianebuliyo nivTi.

garda amisa, gadamzidavis procesualur mdgomareobas isic amsubuqebda mtki-
cebis TvalsazrisiT, rom tvirTgamgzavnma ar daicva ssk-is gaTvaliswinebuli
yvela RonisZieba tvirTis usafrTxo gadazidvisaTvis, saxeldobr, ssk-is 694-e
muxlis pirveli nawiliT dadgenili qcevis wesi, romelic damatebiTi safasu-
ris gadaxdis sanacvlod, tvirTze tvirTmimRebis gansakuTrebuli interesis
aRniSvnasa da Sesabamis garantiebs awesebs.

mocemul SemTxvevaSi, tvirTmimRebi mxolod imas uTiTebda, rom tvirTi iyo fa-
qizi, rac gadamzidavis gulisxmierebas, marTalia, moiTxovda, Tumca misi bra-
leulobis xarisxze ver zemoqmedebda.

sakasacio palatam am davaSi, agreTve, yuradReba gaamaxvila moTxovnis swo-
rad Camoyalibebis procesualur problemaze im sakanonmdeblo danawesis pi-
robebSi, rodesac ssk-is 693.1 muxli tvirTis dazianebisas gadamzidavs akis-
rebda im danaklisis anazRaurebis (sazRauris) valdebulebas, romliTac Sem-
cirda tvirTis Rirebuleba, xolo wardgenili sarCeliT moTxovnili iyo tvir-
Tis mTliani Rirebuleba ise, rom ar dasturdeboda nivTis dazianebis xarisxi,
misi xelaxali awyobis mizanSeuwonloba, arc kalkulacia transportirebisa da
sxva xarjebis Taobaze, gadamzidavis pasuxismgeblobis dadgenis SemTxvevaSi
(braleuloba), ramdenad iqneboda sarCeli warmatebuli.

6.3.4. erT-erT saqmeSi105 sasamarTlom imsjela gadazidvis saxelSekrulebo
urTierTobis arsebobis mtkicebis specialur wesze, mtkicebis standartze,
aslis saxiT warmodgenili masalis avTenturobaze mtkicebulebiTi Zalis
miniWebis konteqstSi [ssk-is 677-e da sssk-is 102.3 muxlebi].

ssk-is mixedviT, aseTis arsebobis SemTxvevaSi, zednadebi (konosamenti an gada-
zidvebSi miRebuli sxva formebi) aris mtkicebuleba imisa, rom dadebulia ga-
dazidvis xelSekruleba, gansazRvrulia misi Sinaarsi da tvirTi gadamzidvels
miRebuli aqvs. saxelSekrulebo urTierTobis arebobis dadastureba ki, Tavis
mxriv, warmoSobs mis monawileTa ormxriv ufleba-movaleobebs.

miTiTebul saqmeSi, gadamzidvelis moTxovnas momsaxurebis safasuris anazRa-
urebaze daupirispirda moTxovnis Semwyveti Sedaveba, romelic sadavod xdida
mxareTa Soris saxelSekrulebo urTierTobis warmoSobas. amgvari Sedavebis pi-
robebSi, gadamzidavs unda daedasturebina mxareTa Soris saxelSekrulebo ur-

105 ix. susg #as-264-252-2015, 20 noemberi, 2015 weli.
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TierTobis warmoSobis faqti, rasac igi Seecada: gadazidvis ganxorcielebis
moTxovnis Sesaxeb ganacxadiTa (1) da invoisiT, romelTa avTenturoba mopasu-
xem sadavo gaxada (2).

warmodgenil masalaTa aslebis avTenturobis sadavoobis pirobebSi, sasamar-
Tlom isini ar Seafasa gadazidvis saxelSekrulebo urTierTobis arsebobis da-
madasturebel mtkicebulebad [sssk-is 105-e, 135-e, 102.3]; arc gadamzidvelis
pozicia ar gaiziara, TiTqos, mxareTa Soris saxelSekrulebo urTierTobis,
kompiuteris meSveobiT, ̀ skaipiT~ warmoSobis gamo, dokumentebis dedani ar ar-
sebobda, vinaidan sssk-is 134-e muxlis 11 nawilis moqmedebis pirobebSi mtkice-
bulebis Zala gaaCnia `eleqtronuli xelmowerisa da eleqtronuli dokumen-
tis Sesaxeb~ saqarTvelos kanoniT gaTvaliswinebuli cifruli xelmoweriT da-
dasturebul an/da damowmebul eleqtronul dokuments, mocemul SemTxveva-
Si, aseTi ram ar dasturdeboda. palatam miuTiTa ssk-is 672-e da 673-e muxlebze
da aRniSna, rom mocemuli normebis Sesabamisad Sedgenili zednadebi, romelic
daadasturebda xelSekrulebis arsebobis faqts, saqmeSi warmodgenili ar iyo.

6.4. samarTlebrivi analizi

sagulisxmoa, rom uflebis dacvis sasarCelo formis gamoyeneba SezRudulia
garkveuli droiT, rac swored imas niSnavs, rom movale ar aris SezRuduli val-
debulebis SesrulebiT, Tumca, movalis mxridan moTxovnis Semaferxebel ga-
remoebaze (xandazmuloba) miTiTebis SemTxvevaSi (mopasuxis Sesagebeli), kre-
ditoris moTxovnis ganxorcieleba mudmivad Seferxdeba.

xandazmulobis vadebi dadgenilia samarTlebrivi urTierTobis momwesrigebe-
li materialursamarTlebrivi normebiT. moxmobil praqtikul magaliTSi (susg
#as-754-714-2015, 10 seqtemberi, 2015 weli). warmoSobili urTierToba Seexe-
boda saerTaSoriso sarkinigzo gadazidvis tarifis gaangariSebisas daSve-
buli Secdomis gasworebasa da Sesabamis angariSsworebas, romlis momwes-
rigebel materialursamarTlebriv normad miCneul iqna ̀ saerTaSoriso sarki-
nigzo satvirTo mimosvlis Sesaxeb~ SeTanxmeba~, romelic moTxovnis xandazmu-
lobas zRudavs 9 TviT da am vadis gasvliTa da masze mopasuxis mxridan ganxor-
cielebuli SedavebiT, moTxovna mudmivad Seferxebadia.

rac Seexeba gadazidvis samarTlebrivi urTierTobidan warmoSobil im da-
vebs, romlis sagania vagonebis mocdena, mtkicebis saganSi Sedis Semdegi faq-
tobrivi garemoebebi: saerTaSoriso sarkinigzo gadazidvisas tvirTis miwode-
bis adgilze tvirTis 24 sT-ze meti vadiT dayovneba da vagonebic mocdena, tvir-
Tis dayovnebaSi tvirTmimRebis braleulobis arseboba. am garemoebebis mtki-
cebis procesSi tvirTis ganawilebisas gamoiyeneba sssk-is 102-e muxliT dad-
genili zogadi wesi da, maSasadame, gadamzidavia valdebuli, amtkicos, rogorc
tvirTis dayovnebisa da vagonebis mocdenis faqti, ise _ maT dayovnebaSi tvir-
TmimRebis braleuloba.

faqtobrivi garemoebebi dasturdeba specialuri mtkicebulebiT, romelic mo-
cemulia urTierTobis momwesrigebeli materialursamarTlebriv aqtSi _ sa-
qarTvelos sarkinigzo kodeqsSi. am kodeqsis 52-e muxlis pirveli nawili Ta-
naxmad, garemoebebi, romlebic sarkinigzo mimosvlis monawileTa pasuxismgeb-
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lobis safuZvels warmoadgens, dasturdeba komerciuli, teqnikuri da saerTo
formis aqtebiT. sssk-is 102-e muxlis me-3 nawilis mixedviT ki, ̀ saqmis garemoe-
bebi, romlebic kanonis Tanaxmad, unda dadasturdes garkveuli saxis mtkice-
bulebebiT, ar SeiZleba, dadasturdes sxva saxis mtkicebulebebiT~. maSasada-
me, vagonebis dayovnebis mizezebi, maTi raodenoba, dayovnebis dro da a.S,
SesaZlebelia, dadasturdes mxolod zemoaRniSnuli normatiul aqtSi mi-
TiTebuli, konkretuli SemTxvevis amsaxveli (komerciuli, teqnikuri, saer-
To) aqtebis meSveobiT.

Tavis mxriv, saerTo formis aqti, rogorc specialuri dokumenti, Sedgenili
unda iyos `rkinigziT tvirTis gadazidvis wesebiT~106, romelic gansazRvravs
saqarTvelos teritoriaze rkinigziT tvirTis gadazidvasTan dakavSirebul sa-
marTlebriv urTierTobebs, maT monawileTa ufleba-movaleobebsa da pasuxis-
mgeblobas. wesebis mixedviT, saerTo formis aqtSi, romlis safuZvelzec gada-
ixdeba rkinigzis vagonebiT (konteinerebiT) sargeblobis safasuri, aRiniSneba
vagonis (konteineris) dayovnebis mizezi, misi nomrebi, dayovnebis dawyebisa da
damTavrebis, agreTve, dayovnebis faqtobrivi dro [ix. wesebi _ muxli 440 `a~].

maSasadame, gadamzidvelis mier Sedgenili saerTo aqti unda pasuxobdes wese-
biT dadgenil standarts, winaaRmdeg SemTxvevaSi, masSi aRniSnuli informaci-
is arasakmarisobis safuZvliT, mas ver mieniWeba samarTlebrivad dasaSvebi
mtkicebulebis mniSvneloba. saerTo aqtis mtkicebulebiTi Rirebuleba ganmar-
tebulia sasamarTlo praqtikiTac107.

gadazidvis xelSekrulebidan gamomdinare, zogierT davaTa mimoxilvisas war-
moCnda, rom am da zogadad sxva saxelSekrulebo urTierTobis amosaval debu-
lebas, xelSemkvrel mxareTa qcevis keTlsindisiereba, xelSekrulebis Sesru-
lebisadmi mzaoba warmoadgens. es ki, kreditoris interessa da, maSasadame,
mis pirvelad moTxovnas ukavSirdeba. saxelSekrulebo urTierTobis momwes-
rigebel samarTlebriv aqtad gvevlineba xelSekruleba, rogorc mxareTa ker-
Zo avtonomiis konkretuli gamovlineba. xelSekrulebis Canaweris bundovane-
bis SemTxvevaSi, vlindeba xelSekrulebaSi gamovlenili nebis ganmartebis au-
cilebloba, bundovani adgilebis dazusteba, rac sasamarTlos kompetenciaa.

am TvalsazrisiT, gasaTvaliswinebelia nebis ganmartebis meTodebis ganuxre-
lad dacva. imgvarad, rom dadgindes mxaris Sinagani nebis Sesabamisoba mis ga-
moxatulebasTan da es ar unda emsaxurebodes romelime mxaris komerciul in-
teresebs. winaaRmdeg SemTxvevaSi, ganmarteba SezRudavs xelSemkvrel mxare-
Ta Tanasworobis, saxelSekrulebo TviTboWvis, nebis Tavisufali gamovle-
nis fuZemdeblur principebs. sabolood, sasamarTlo mxareTa namdvili nebis
dadgeniT adgens xelSemkvrel mxareTa ufleba-movaleobebs, davis faqtobriv
garemoebebs, romelTa samarTlebrivi SefasebiT dava sworad, dasabuTebulad
da marTlzomierad wydeba.

samoqalaqo saqmeebze marTlmsajulebis ganxorcielebisas, sasamarTlos upir-
velesi movaleoba mosarCelis moTxovnis damfuZnebeli normis sworad gansaz-
Rvraa, vinaidan moTxovnis perspeqtivas swored moZiebuli normis abstraqtu-

106 wesebi damtkicebulia saqarTvelos transportisa da komunikaciebis ministris 2003 wlis
16 aprilis #26 brZanebiT.

107 ix. susg #as- 455-769-09, 03 dekemberi, 2009 weli.
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li Semadgenlobis (normis komponentebi) arseboba ganapirobebs. samosamarTlo
saqmianoba kidev erT funqcias itevs, esaa davis faqtobrivi garemoebebis dad-
gena, raSic mniSvnelovani adgili uWiravs prezumfciebs. sagulisxmoa, rom sa-
marTalwarmoebaSi prezumciebis arseboba imiTaa ganpirobebuli, rom faqte-
bis garkveuli nawili mtkicebas ar saWiroebs. samoqalaqo procesSi monawile-
obs ori erTmaneTisadmi dapirispirebuli mxare _ mosarCele da mopasuxe, Sesa-
bamisad, erTi nawili mtkicebis saganSi Semavali faqtebisa, ivaraudeba mosar-
Celis sasargeblod, xolo danarCeni nawili _ mopasuxis sasargeblod. is, rac
mosarCelis sasargeblod ivaraudeba, unda gaaqarwylos mopasuxem, xolo is, rac
mopasuxis sasargeblod ivaraudeba, piriqiT, unda gaaqarwylos mosarCelem. es
imas niSnavs, rom prezumfciebi sasamarTloSi mtkicebis movaleobisagan ki ar
aTavisuflebs mxares, aramed warmoadgens mxareTa Soris mtkicebis ganawile-
bis safuZvels. mosarCele valdebulia, daamtkicos mtkicebis saganSi Semavali
garkveuli faqtebis nawili, xolo, am faqtebis meore nawili _ mopasuxem. nor-
mebi, romlebic Seicavs prezumfciebs, warmoadgenen kanonis pirdapir miTiTe-
bas imis Sesaxeb, romelma mxarem, konkretulad, ra faqtebi unda daamtkicos sa-
moqalaqo procesSi. erT-erT saqmeSi, saqmis faqtobrivi garemoebebi sakasacio
palatam ar Seafasa, rogorc mosarCelis pativisa da Rirsebis Semlaxveli mop-
yroba da zianis anazRaurebis Sesaxeb mosarCelis moTxovna moraluri zianis
WrilSi gamoitana [ssk-is 413-e muxli] da misi dakmayofilebis erT-erT winapi-
robad _ zianis arsebobis faqtobrivi garemoeba, prezumirebul faqtad miiC-
nia da misi gaqarwylebis valdebuleba mopasuxes daakisra.

gadazidvis saxelSekrulebo valdebulebis darRveva warmoSobs samoqalaqo pa-
suxismgeblobas, rac zianis anazRaurebas moicavs. ganxilul SemTxvevaSi, ga-
damzidavis samoqalaqo pasuxismgebloba warmoSva misi mxridan tvirTgamgzav-
nis miTiTebaTa Seusruleblobam, rasac ssk-is 680-e muxlis pirveli nawili
avaldebulebs xelSemkvrel mxares. sagulisxmoa, rom pasuxismgeblobis Tavi-
dan acilebis mizniT, gadamzidvelis moqmedeba unda iyos myisieri da efeqtia-
ni, imgvarad, rom gonieri damkvirveblis TvalSi pasuxobdes ssk-is 680-e mux-
liT gamgzavnisaTvis miniWebul tvirTis gankargvis miznebs.

Tavi VI. 2015-2016 wlebSi sabanko
samarTalurTierTobidan gamomdinare
davebze miRebul gadawyvetilebaTa
samarTlebrivi analizi

7.1. mimoxilva

qveynis winaSe mdgari erT-erTi gamowveva safinanso sistemis stabilurobis uz-
runvelyofaa. am miznis misaRwevad, aucilebelia ekonomikuri zrdisa da ganvi-
Tarebis iseTi sabazro winapirobebis arseboba, rogoricaa: sakuTreba _ kerZo
da daculi. am TvalsazrisiT, umniSvnelovanesia sasamarTlo sistemis efeqti-
anoba. imavdroulad, aucilebelia biznesseqtoris warmomadgenlebis mona-
wileoba strategiis ganxorcielebaSi, radgan safinanso seqtors udidesi
mniSvneloba aqvs qveynis ekonomikisaTvis: igi asrulebs yvelaze efeqtiani
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Suamavlis rols kreditorebsa da msesxeblebs Soris. magaliTad, komerciuli
bankebi, romlebic warmoadgenen safinanso seqtoris ZiriTad rgols saqarTve-
loSi, iReben ra depozitebs mosaxleobisa da kompaniebisagan, Semdeg asesxeben
sxva Sinameurneobebsa da sawarmoebs. amavdroulad, komerciuli bankebis meS-
veobiT xorcieldeba rogorc unaRdo, ise naRdi formiT angariSsworeba qvey-
nis SigniT da mis farglebs gareT, amitom, Cveulebrivi kompaniebisagan gansxva-
vebiT, komerciuli bankebis an safinanso seqtoris sxva warmomadgenlebis prob-
lemebi myisierad aisaxeba ekonomikaze.

amasTan, sabazro ekonomikis Semdgomi ganviTarebisaTvis aucilebelia kerZo-
samarTlebrivi urTierTobis stabilurobis uzrunvelyofa, sxvadasxva riske-
bis Tavidan acileba. riskebis Sesamcireblad moqmedi kodeqsiT daSvebulia
sxvadasxva uzrunvelyofis saSualebebi, romelTagan umniSvnelovanes rols as-
rulebs damoukidebeli garantiebis instituti, romelsac ZiriTadad gascemen
finansurad iseTi saimedo da mdgradi institutebi, rogoricaa _ bankebi.

am TavSi mocemulia 2015-2016 wlebSi saqarTvelos uzenaesi sasamarTlos mier
sabanko samarTalurTierTobidan gamomdinare davebze miRebul gadawyvetile-
baTa samarTlebrivi analizi. praqtikul SemTxvevebze dayrdnobiT ganxilulia
is samarTlebrivi riskebi, romlebic Tan axlavs safinanso seqtorisa da klien-
tis (fizikuri Tu iuridiuli pirebs) urTierTobebs, miT ufro, kerZosamar-
Tlebriv urTierTobebSi gonivrulobisa da keTilsindisierebis standartis
daculobis xarisxs, romelze kontrolsac sasamarTlo axorcielebs ssk-iT
daSvebul farglebSi.

7.2. samarTalurTierTobis iuridiuli Sinaarsi moTxovnis
warmatebulobis kvlevaSi

7.2.1. kerZo subieqtebs Soris warmoSobil urTierTobebs ara marto ssk-is cal-
keuli debulebebi, aramed uSualod mxareTa mier gaformebuli xelSekruleba
gansazRvravs, romelTagan upiratesi xelSekrulebis Sinaarsia108. gansaxilvel
saqmeSi109 sasamarTlom klientis moTxovna bankis winaSe aRebuli kreditis
xelSekrulebiT nakisri valdebulebis urTierTmoTxovnaTa gaqviTvis gziT
Sewyvetis Taobaze ar daakmayofila110.

aRniSnul samarTalurTierTobaSi Semdegi movlenebi viTardeboda: Tavdapir-
velad, 10 wlis vadiT warmoiSva arasacxovrebeli farTis qiravnobis xelSek-
ruleba111. mogvianebiT, gamqiravebelma damqiraveblisagan aiRo krediti sesxis
formiT112. bankis winaSe nakisri valdebulebis uzrunvelsayofad ipoTekiT dat-
virTa bankis mier daqiravebuli arasacxovrebeli farTi113. qiravnobis samar-
TalurTierTobis warmoSobidan ori wlis Semdeg, banki daeyrdno ra qirav-

108 (ssk-is 319-e muxli)
109 ix. susg #as-738-700-2015, 18 dekemberi, 2015 weli.
110 (ssk-is 442-e muxli)
111 (ssk-is 531-e muxli)
112 [ssk-is 623-e da 867-e muxlebi]
113 (ssk-is 286.1 da 289.1 muxlebi]
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nobis xelSekrulebis imgvar Canawers, romelic damqiravebels uflebas ani-
Webda `calmxrivad moeSala mxareTa Soris arsebuli urTierToba gamqira-
veblebisaTvis ori TviT adre gagzavnili werilobiTi Setyobinebis safuZ-
velze~, Sewyvita xelSekruleba da gaaTavisufla qiravnobis sagani, am perio-
disaTvis qiris gadaxdis gaTvaliswinebiT.

gamqiravebelma/klientma waradgina meoradi moTxovna xelSekrulebis dar-
Cenili periodis qiris dakisrebis, sabanko kreditis xelSekrulebidan gamom-
dinare, vadamosuli fuladi valdebulebis urTierTgaqviTvis gziT Sewyveti-
sa da registrirebuli ipoTekis gauqmebis Taobaze.

sarCeli warumatebuli aRmoCnda erTdroulad ori samarTlebrivi safuZvliT:

a) mxareTa Soris Tavdapirvelad warmoSobili urTierTobis (sacxovrebeli
farTis droebiT sargeblobaSi gadacema) samarTlebrivi kvalifikaciis kval-
dakval meoradi moTxovnis iuridiuli bedi damokidebulia imaze, xelSek-
rulebis Sewyvetis droisaTvis ra Semxvedr valdebulebas udgens igi xel-
Sekrulebidan gamsvlel mxares.

am TvalsazrisiT, saqarTvelos uzenaesma sasamarTlom erTmaneTisagan ga-
mijna ssk-iT gaTvaliswinebuli 531-e da 581-e muxlebis samarTlebrivi wa-
namZRvrebi qiravnobisa da ijaris samarTalurTierTobis SemTxvevaSi: miu-
xedavad samarTalurTierTobis am ori saxis msgavsebisa (maTi sagania indivi-
dualurad gansazRvruli, mouxmarebadi nivTi, orive SemTxvevaSi nivTi mxares
gadaecema sargeblobaSi, orive sasyidliania da a.S), maT Soris, arsebobs gan-
sxvaveba, rac ganapirobebs saijaro urTierTobis zogierT aspeqtSi gansxvave-
bulad, ssk-is 581-606-e muxlebiT mowesrigebis aucileblobas. sailustraci-
od, ssk-is 531-e da 581-e muxlebis samarTlebrivi konstruqciebis Sedareba sru-
liad sakmarisia114. qiravnobis dros konkretuli, individualurad gansazRvru-
li, mouxmarebadi nivTi gadaecema damqiravebels sargeblobaSi, xolo ijaris
SemTxvevaSi _ gadaecema qoneba, romelic, ara marto nivTebs, aramed aramate-
rialur qonebriv sikeTesac aerTianebs [ssk-is 147-e muxli], anu im moTxovnebsa
da uflebebs, romlebic moijares miscems SesaZleblobas, miiRos nayofi (mate-
rialuri sargebeli). ijaris SemTxvevaSi, nayofia is Semosavlebi, rac meurneo-
bis swori gaZRolis gziT miiReba samarTlebrivi urTierTobis (ijaris) safuZ-
velze (`iuridiuli nayofi~). vinaidan, xelSekrulebis sagans warmoadgenda kon-
kretuli, iseTi uZravi nivTi, romelic ar iZleoda nayofis miRebis SesaZleb-
lobas, kerZod, damqiravebels sabanko saqmianobis mizniT, nivTis gamoyeneba Se-
eZlo mas Semdeg, rac igi sakuTari saxsrebiT gadaakeTebda, gaaremontebda da
Sesabamisi inventariT aRWuravda naqiraveb sagans, Sesabamisad, umarTebulo iyo
xelSekrulebaSi imaze miTiTeba, rom dadebuli iyo ijaris xelSekruleba. ssk-

114 Sdr: ssk-is 531-e muxlis dispozicia: „qiravnobis xelSekrulebiT gamqiravebeli movalea,
damqiravebels sargeblobaSi gadasces nivTi gansazRvruli vadiT. damqiravebeli movalea,
gamqiravebels gadauxados daTqmuli qira“; ssk-is 581-e muxlis dispozicia: „ijaris xel-
SekrulebiT meijare movalea, gadasces moijares gansazRvruli qoneba droebiT sargeblo-
baSi da saijaro drois ganmavlobaSi uzrunvelyos nayofis miRebis SesaZlebloba, Tu igi
miRebulia meurneobis swori gaZRolis Sedegad Semosavlis saxiT. moijare movalea, gadau-
xados meijares daTqmuli saijaro qira. saijaro qira SeiZleba, ganisazRvros rogorc fu-
liT, ise naturiT. mxareebs SeuZliaT, SeTanxmdnen saijaro qiris gansazRvris sxva saSuale-
bebzedac. ijaris xelSekrulebis mimarT gamoiyeneba qiravnobis xelSekrulebis wesebi, Tu
581-e-606-e muxlebiT sxva ram ar aris gansazRvruli“.
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is 588-e muxliT gaTvaliswinebuli samarTlebrivi Sedegi, saijaro qiris gadax-
da saijaro urTierTobis damTavrebamde, normiT gaTvaliswinebuli yvela wi-
napirobis Sesrulebis (ganxorcielebis) SemTxvevaSi, gulisxmobs saijaro qi-
ris yovelTviurad gadaxdas da ara mTeli darCenili periodis qiris zianis sa-
xiT erTdroulad dakisrebas. Sesabamisad, romc iyos Sesrulebuli am normiT
gaTvaliswinebuli yvela samarTlebrivi wanamZRvari _ (a) mxareTa Soris gan-
sazRvruli vadiT dadebuli ijaris xelSekruleba, b) xelSekrulebis vadam-
de moSlaze SeTanxmebis ararseboba, g) moijaris mier xelSekrulebis vadam-
de moSla, d) moijaris mier saijaro qonebis meijarisaTvis mflobelobaSi
dabruneba, e) am ukanasknelis mier meijarisaTvis Tavis sanacvlod axali,
gadaxdisunariani da misaRebi moijaris SeuTavazebloba), _ is samarTleb-
rivi Sedegi, risi miRwevac klients/gamqiravebels surda, mainc ver miiRweoda.

b) samarTalurTierTobis kvalifikaciis miuxedavad, xelSekrulebaSi gaT-
valiswinebuli iyo imgvari piroba, romelic xelSekrulebis vadis gasvlam-
de, damqiravebels aniWebda urTierTobis calmxrivad Sewyvetis uflebas.
amgvari SeTanxmebis ararseboba iqneboda is winapiroba, romelic damqiraveb-
lis moqmedebis xelSekrulebis darRvevad Sefasebis SesaZleblobas miscem-
da mosarCeles. radganac qiravnobis xelSekruleba 10 wliT iyo dadebuli, mo-
pasuxe, ssk-is 361-e muxlis meore nawilis Sesabamisad, ar iqneboda uflebamo-
sili, sapatio mizezis gareSe moeSala igi (ssk-is 559.1-e muxlis Sesabamisad: qi-
ravnobis urTierToba Sewydeba xelSekrulebis vadis gasvliT). Sesabamisad, ssk-
is 531-e muxlis safuZvelze mosarCeles SeeZlo saxelSekrulebo urTierTo-
bis gagrZeleba da SeTanxmebuli qiris yovelTviuri gadaxda an, ssk-is 531-e da
394.1 muxlis safuZvelze, xelSekrulebis moSliT miyenebuli zianis anazRau-
reba moeTxova.

praqtikuli SemTxvevis samarTlebrivi analizi: kerZo samarTlebriv urTi-
erTobaSi xelSemkvrel mxareTa mier winaswar gamoxatuli neba (xelSekrule-
bis Sinaarsi) upiratesad gansazRvravs samarTalurTierTobis marTlzomier Se-
degs. swored amitom, kerZo samarTlis subieqtebma xelSekrulebis Sinaar-
sis Tavisuflad gansazRvris pirobebSi115 unda gaiTvaliswinon yvela SesaZ-
lo, mosalodneli moqmedeba Tu cdomileba, rac minimumade daiyvans xel-
Sekrulebidan gamomdinare davaTa SemTxvevebs.

mocemul davaSi, samarTlebrivi urTierTobis Sinaarsis dadgenas gadamwyveti
mniSvneloba ar hqonda, radganac ijara iqneboda Tu qiravnoba (xelSekrulebis
iuridiuli Sinaarsis miuxedavad), xelSekruleba damqiravebels aZlevda uf-
lebas, vadis gasvlamde, calmxrivad moeSala igi. qiravnobis xelSekrulebis
darCenil vadaSi misaRebi qiris gadaxdis valdebulebis warmouSoblobam
ki, Tavis mxriv, warumatebeli gaxada moTxovna sabanko kreditis xelSekru-
lebidan gamomdinare vadamosuli fuladi valdebulebis urTierTgaqviT-
vis gziT Sewyvetis Taobaze116.

115 (ssk-is 319.1 muxli)
116 damfuZnebeli norma: ssk-is 422-e muxli.



biznesdavebi da sasamarTlo praqtika72

www.supremecourt.ge

7.3.sakredito dawesebulebis uflebis ganxorcielebis
marTlzomierebis farglebi, solidaruli valdebulebis
mosalodneli riski, Semxvedri valdebulebis Sesrulebis
problema

7.3.1. precedentuli mniSvnelobis mqone saqmeSi117 saqarTvelos uzenaesma sasa-
marTlom imsjela sakredito dawesebulebis (mikrosafinanso organizaciis) wi-
nadaxedulobis masStabebsa da riskebze: praqtikuli SemTxveva Seexeboda mik-
rosafinanso organizaciis mier fizikur pirze gacemuli sesxis dabrunebis uz-
runvelyofis saSualebad msesxeblis Svilis _ mcirewlovnis sakuTrebaSi ar-
sebul uZrav qonebaze gamoyenebuli ipoTekis baTilad cnobis moTxovnas118.
msesxeblis mier nakisri valdebulebis Seusruleblobis gamo, kreditoris moT-
xovniT ganxorcielebuli iyo ipoTekiT datvirTuli qonebis iZulebiT auqci-
onze realizacia119.

sakasacio saCivris ganxilvis arsebiT etapze sakasacio palatam imsjela
mSoblebis mier arasrulwlovnis qonebrivi uflebebis gankargvis sakiTxsa
da, aqedan gamomdinare, ipoTekis xelSekrulebebis namdvilobaze: erTmniS-
vnelovani iyo, rom arasrulwlovnis mSoblebma (kanonierma warmomadgenleb-
ma) daarRvies Svilis qonebrivi uflebebi. maTi ufleba am nawilSi qonebis mar-
TviTa da gamoyenebiT Semoifargleboda120, sinamdvileSi ki, maT ipoTekiT dat-
virTes qoneba, ramac ganapiroba SemdgomSi misi realizacia da masze mosarCe-
lis sakuTrebis uflebis dakargva, anu vlindeboda interesTa konfliqti bav-
Svsa da mSoblebs Soris. Sesabamisad, saqmis ganxilvis dros mosarCelisaTvis
aucilebeli iyo specialuri warmomadgenlis daniSvna konkretuli am saqmis-
warmoebis miznebisaTvis meurveobisa da mzrunvelobis organos saxiT. sakasa-
cio palatam aRniSnuli msjeloba daafuZna, bavSvis uflebebis saerTaSo-
riso konvenciis mesame muxlis mizanTan dakavSirebiT, saqarTvelos wina-
aRmdeg erT-erT saqmeze adamianis uflebebis evropuli sasamarTlos gan-
martebas: ̀ bavSvis uflebebis saerTaSoriso konvenciis me-3 muxlis mizania, uz-
runvelyofil iqnes bavSvis saukeTeso interesebis dacva bavSvis mimarT nebis-
mier qmedebaTa ganxorcielebisas, miuxedavad imisa, Tu vin aris maTi ganmaxor-
cielebeli, saxelmwifo Tu kerZo dawesebulebebi, romlebic muSaoben socia-
luri uzrunvelyofis sakiTxebze, sasamarTloebi, administraciuli Tu saka-
nonmdeblo organoebi. es niSnavs, rom bavSvis saxeliT ganxorcielebul nebis-
mier qmedebaSi maqsimalurad unda iqnes gaTvaliswinebuli bavSvis saukeTeso
interesebi. bavSvis saukeTeso interesebi aris im saproceso uflebis msgavsi,
romelic saxelmwifos avaldebulebs, qmedebis procesSi danergos iseTi nabi-
jebi, romliTac uzrunvelyofili iqneba bavSvis saukeTeso interesebis gaTva-
liswineba~121.

imavdroulad, sakasacio palatam imsjela sasarCelo moTxovnis dazustebisa
da saqmis gansaxilvelad dabrunebis aucileblobaze: sadavo iyo ipoTekis ga-
rigeba, romelic aRiarebiTi xasiaTis iyo da, maSasadame, misi dakmayofilebis

117 ix. susg #as-1221-1146-2015, 20 maisi, 2016 weli.
118 (ssk-is 623-e, 289-e muxlis pirveli nawili, 3111 muxli,1198-e muxlis meeqvse nawili).
119 {ssk-is 301-e muxlis pirveli nawili}.
120 {ssk-is 1198-e muxlis meoTxe nawili}
121 ix.n.w. da sx. saqarTvelos winaaRmdeg (ganacxadi #. 71776/12), 2 Tebervali 2016 weli).
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marTlzomieri interesi unda yofiliyo qonebis dabruneba, Tumca, Tu gaviT-
valiswinebdiT imas, rom qoneba auqcionis meSveobiT SemZenis sakuTrebaSi iyo.
Sedegi garigebis mxolod baTilobiT ver miiRweoda. Tu dazustebis Sedegad,
mosarCele moiTxovda zianis anazRaurebasac, maSin kvlevis sagani iqneboda122,
arsebobda Tu ara zianis miyenebis faqtobrivi winapirobebi, kerZod, keTil-
sindisierad da marTlzomierad moqmedebda Tu ara gamsesxebeli mikrokre-
ditis gacemisas; iyo Tu ara kreditunariani msesxebeli da arsebobda Tu ara
sesxis gacemis winapirobebi123. Tu dadgindeboda, rom msesxebels sesxis mi-
Rebis dros ar gaaCnda damoukidebeli Semosavlebi (xelfasis an sxva Semo-
savlebis saxiT), maSin, cxadia, rom gamsesxebeli mxolod ipoTekis sagnis ime-
dad rCeboda da, Sesabamisad, mis moqmedebas yvela keTilsindisieri da sa-
Rad moazrovne adamiani sazogadoebaSi damkvidrebuli zneobrivi princi-
pebis sawinaaRmdego moqmedebad Seafasebda. sakasacio palatam miuTiTa erT-
erT saqmeze uzenaesi sasamarTlos ganmartebaze: ̀ samarTlebriv saxelmwifoSi
marTlwesrigis arsebobas uzrunvelyofs, rogorc kanoni, aseve, moraluri qce-
vis standarti, Sesabamisad, miuxedavad imisa, rom kerZosamarTlebriv urTi-
erTobebSi kerZo avtonomiisa da Tavisufali kontrahirebis principi moqme-
debs, garigeba, romelic sazogadoebaSi `sayovelTaod miRebul qcevis stan-
darts~ ewinaaRmdegeba, amoralur garigebad miiCneva da baTilobis samarTleb-
riv Sedegebs ukavSirdeba. ssk-is 54-e muxlis sakanonmdeblo danawesis mizans
swored imgvari garigebebis Tavidan acileba warmoadgens, romlebic formalu-
rad kanonsawinaaRmdego ar aris, Tumca Tavisi arsiT sazogadoebriv marTlwes-
rigs arRvevs da samoqalaqo brunvis subieqtTa Tanacxovrebas auaresebs, rac,
Sedegobrivad, samoqalaqo brunvas aferxebs~124.

7.3.2. sxva samoqalaqo saqmeSi125, kreditoris bankis meoradi moTxovnis dak-
mayofilebis saSualebis arasworma arCevanma ganapiroba bankisaTvis zia-
nis anazRaurebis moTxovnis wayeneba: movalis moTxovnas im zianis anazRau-
reba warmoadgenda, rac auqcionze gayiduli uZravi qonebis realizaciis fas-
sa da amave uZravi qonebis sabazro Rirebulebas Soris mniSvnelovanma sxvaobam
Seadgina, saxeldobr, kasatorebis mosazrebiT, kreditorma reagireba ar moax-
dina mesame pirisgan valdebulebis Sesrulebis SeTavazebaze da borotad ga-
moiyena mis winaSe xelSekrulebiT nakisri valdebulebis Sesrulebis uzrun-
velsayofad ipoTekiT datvirTuli qonebis realizaciis ufleba, ramac mosar-
Celeebs miayena mniSvnelovani qonebrivi danaklisi.

mocemuli davis farglebSi, sakasacio palatam moTxovnis safuZvlianobi-
saTvis Seamowma, Tu ra samarTlebrivi saSualebebi gaaCnda banks moTxovnis
dasakmayofileblad da, moTxovnis dakmayofilebis sxva alternativis ar-
sebobis SemTxvevaSi, iyo Tu ara banki valdebuli, gverdi aevlo xelSekru-
lebiT nakisri valdebulebis Sesrulebis uzrunvelsayofad ipoTekiT dat-
virTuli uZravi qonebis realizaciisaTvis: kreditori bankis qmedebis mar-

122 saojaxo samarTalurTierTobis specialuri mowesrigebis farglebSi _ sssk-is XLIII Tavi
123 saqarTvelos kanoni „mikrosafinanso organizaciebis Sesaxeb“, 2006 wlis 18 ivlisi. # 3482 -

rs, muxli 5.1. „mikrokrediti aris mikrosafinanso organizaciis mier sakredito xelSekru-
lebiT gaTvaliswinebuli vadianobis, dabrunebadobis, fasianobisa da miznobriobis piro-
bebis Sesabamisad, msesxebelze an msesxebelTa jgufze gacemuli Tanxa“.

124 ix. susg #as-15-15-2016, 01 marti 2016 weli.
125 ix. susg #as-1338-1376-2014, 29 ivnisi, 2015 weli.
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Tlzomierebis Sefasebis gzamkvlevi, konkretul SemTxvevaSi, im alternativis
Sefaseba iyo, rac mesame piris (sxva bankis) weriliT kreditors SesTavazes. am
SemTxvevaSi, gaTvaliswinebul iqna is viTareba, rom mesame piri Tavad warmoad-
genda sakredito dawesebulebas _ qarTul sakredito sivrceSi damkvidrebul
renomirebul, iuridiul pirs da ara gaurkveveli reputaciis mqone pirs, rom-
lis winadadebac SesaZlebelia, aRqmuliyo qonebis iZulebiT auqcionze rea-
lizaciisaTvis xelSeSlis anda aRsrulebis gaWianurebis mcdelobad, xolo kre-
ditori bankisadmi moTxovnis dakmayofilebis mizniT wardgenili werilis Si-
naarsiT erTmniSvnelovnad vlindeboda erTi sakredito dawesebulebis mzad-
yofna, srulad dafaruliyo meore sakredito dawesebulebis mimarT msesxeb-
lis davalianeba. Sesabamisad, davis sworad gadawyvetisaTvis gamosakvlevi
iyo, daculi iyo Tu ara keTilsindisieri qcevis standarti (ssk-is 8.3; 36.2
muxlebi), rac gulisxmobs samoqalaqo brunvis monawileTa moqmedebas pa-
suxismgeblobiT da erTmaneTis uflebebisadmi pativiscemiT mopyrobas.
dadgenili faqtobrivi garemoebebis safuZvelze logikuria, rom kredito-
ri bankis mxridan uZravi nivTebis iZulebiT auqcionze realizaciis _ ro-
gorc kreditoris moTxovnis dakmayofilebis ukiduresi formis gamoyene-
ba Sefasebuliyo uflebis borotad gamoyenebad126.

7.3.3. sxva saqmeSi127 dava Seexeboda bankidan aRebuli kreditis uzrunvelyo-
fis sxvadasxva saSualebaTagan, swored, ipoTekiT datvirTuli uZravi niv-
Tis realizaciis moTxovnis uflebis ganxorcielebis marTlzomierebas. mo-
cemul saqmeze dadgenil iqna imgvari faqtobrivi garemoebebi, rogoricaa: mxa-
reTa Soris dadebuli sabanko kreditis xelSekruleba da msesxebelze gacemu-
li sargebliani krediti (ssk-is 867-e, 623-e muxlebi), pirgasamtexloze mxare-
Ta SeTanxmeba (ssk-is 417-e muxli); xelSekrulebiT nakisri valdebulebis Se-
usruleblobis SemTxvevaSi, bankis moTxovnis dakmayofilebis uzrunvelsayo-
fad gaformebuli ipoTekisa (ssk-is 286-e muxli) da giravnobis xelSekrulebis
(ssk-is 254-e muxli) safuZvelze msesxeblis kuTvnili konkretuli moZravi da
uZravi qonebis Sesabamisi uflebiT datvirTva, mopasuxeTa werilobiTi soli-
daruli Tavdebobeba (ssk-is 891-e da 895-e muxlebi), qmnida sarCelis nawilob-
riv dakmayofilebisa da ipoTekiT datvirTuli qonebis sarealizaciod miqce-
vis iuridiul Semadgenlobas.

mopasuxeTa Sedaveba eyrdnoboda xelSekrulebaSi arsebul Semdeg Canawers: ̀ Tu
msesxebeli ar/ver Seasrulebda am xelSekrulebiT nakisr valdebulebebs, ses-
xis dafarvis wyaros warmoadgenda mopasuxe kerZo samarTlis subieqtis an-
gariSze ganTavsebuli Tanxa~. Sesabamisad, sasamarTlo ar iyo uflebamosi-
li, gverdi aevlo kerZo samarTlis am konkretuli subieqtis angariSze gan-
Tavsebuli Tanxidan moTxovnis dakmayofilebisaTvis da daedgina fizikur
pirTa qonebis realizacia.

sakasacio palatis mosazrebiT, mopasuxeTa amgvari pozicia ewinaaRmdegeboda
kreditis uzrunvelyofis maregulirebel normatiul danawess da dausabuTe-
bels xdida mosazrebas imis Taobaze, rom mxolod giravnobis sagnidan amonage-
bi Tanxis miRebiT unda Sewyvetiliyo valdebuleba. kreditoris Sexedulebi-
samebr SesaZlebelia, erTdroulad ramdenime uzrunvelyofis saSualebis ga-

126 (ssk-is 115-e muxli).
127 ix. susg #as-61-59-2014 , 17 ivnisi, 2016 weli.



saqarTvelos uzenaesi sasamarTlo 75

www.supremecourt.ge

moyeneba, amasTanave, bankis qmedeba ssk-is 115-e muxlis darRvevad ar Sefasda,
radganac saqmis ganxilvis am etapze SeuZlebeli iyo ganWvreta imisa, sakmari-
sobis TvalsazrisiT ramdenad iqneba gamarTlebuli mxolod erT an ramdenime
uzrunvelyofis saSualebaze zRvevinebis miqceva valis dasafarad128.

7.3.4. aranakleb mniSvnelovania mewarme subieqtsa da sakredito dawesebu-
lebas Soris angariSsworebis xelSekrulebidan gamomdinare problemuri
SemTxvevebi.

erT-erT saqmeze banks daekisra klientis miTiTebis gareSe gadaricxuli, kli-
entis angariSidan gadaricxuli Tanxis Setana (aRdgena)129. sabanko momsaxure-
bis xelSekrulebis mixedviT, bankis mier klientis angariSidan fuladi sax-
srebi unda Camoweriliyo klientis nebarTvisa da gankargulebis safuZvel-
ze. banki endo klientis saxeliT moqmed pirs da imedovneboda, rom mindo-
bili piri moqmedebda misi miTiTebis Sesabamisad.

palatam ganmarta, rom saqarTvelos kanonmdebloba ar krZalavs garigebis da-
debas warmomadgenlis meSveobiT, aseve, sabanko momsaxurebis xelSekruleba Se-
icavs danawess imis Sesaxeb, rom am xelSekrulebiT gaTvaliswinebuli momsaxu-
reba ganxorcieldeba bankis mier klientisagan an sxva uflebamosili pirisagan
miRebuli davalebebisa da avtorizaciis Sesabamisad am xelSekrulebis piro-
bebis safuZvelze (sabanko momsaxurebis Sesaxeb xelSekrulebis 5.1. punqti). mi-
uxedavad imisa, rom bankSi wardgenili iyo mindobiloba damowmebuli no-
tariusis mier, miTiTebuli normatiuli aqtebisa da sabanko momsaxurebis
xelSekrulebis safuZvelze, banki valdebuli iyo, mkacrad daecva da Sees-
rulebina sabanko operaciis dros, miTiTebuli wesebiT gansazRvruli im-
peratiuli moTxovnebi. notariusis mier gacemuli mindobilobis pirobeb-
Sic, ra drosac moqmedebs prezumfcia, rom warmodgenili piris mier gamov-
lenili neba namdvilia, miTiTebuli wesebi banks akisrebs valdebulebas, ga-
moiCinos sabanko dawesebulebisaTvis aucilebeli da savaldebulo winda-
xeduleba da daadginos klientis mier gamovlenili nebis namdviloba, rac
sruliad SesaZlebeli iyo im pirobebSi, Tu banki Seadarebda mindobiloba-
ze arsebul damfuZnebeli direqtoris xelmoweras, bankSi ukve arsebul misi
xelmoweris nimuSTan.

bankis erT-erTi sakasacio pretenzia sanotaro wesiT damowmebuli mindobi-
lobis utyuarobis prezumfcias Seexeboda, rac ar gaiziara sakasacio pala-
tam im dasabuTebiT, rom mindobilobis sisworisa da utyuarobis prezumfci-
as kanondebloba ar iTvaliswinebs (ssk-is 312-e muxli). amasTan dakavSirebiT,
arsebobs saqarTvelos uzenaesi sasamarTlos didi palatis 2002 wlis 9 seqtem-
bris gadawyvetileba (saqmeze #3k/624-02), romelSic didma palatam ganmarta,
rom ssk-i ar icnobs sanotaro wesiT damowmebuli mindobilobis sisworisa da
utyuarobis prezumfcias: sanotaro wesiT damowmebuli mindobiloba TavisTa-
vad ar niSnavs marwmuneblis mier warmomadgenlisaTvis uflebamosilebis mi-
niWebis faqtis arsebobas. uflebamosileba unda iyos namdvili130. zemoaRniS-

128 am SemTxvevaSi, qvemdgomma sasamarTloebma sworad gamoiyenes da ganmartes ssk-is 286-e mux-
lis pirveli nawili, 301-e, 302-e, 891-e-893-e muxlebi.

129 ix. susg #as-322-307-2016, 17 ivnisi, 2016 weli.
130 mindobilobis namdvilobis prezumirebis ararsebobasTan dakavSirebiT, agreTve, ix. susg

#as-813-764-2015, 28 oqtomberi, 2015 weli.
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nulidan gamomdinare, kasatoris pozicia imasTan dakavSirebiT, rom sabanko
operaciis ganxorcielebis nebis namdviloba dasturdeboda sanotaro wesiT ga-
formebuli da gacemuli mindobilobiT, ise, rom banki yovelgvari damatebi-
Ti gadamowmebisa da aucilebeli yuradRebianobis gareSec iyo uflebamo-
sili, mindobilobis safuZvelze gadaericxa moTxovnili Tanxa, moklebulia
samarTlebriv safuZvels. miT ufro, im viTarebaSi, rodesac mxareTa Soris ga-
formebuli sabanko momsaxurebis Sesaxeb xelSekrulebis 2.2.11 punqtis Sinaar-
sis mixedviT, klienti valdebuli iyo, mindobilobis gacemidan 5 dRis vadaSi
werilobiT ecnobebina bankisaTvis warmomadgenlobiTi uflebamosilebis Se-
saxeb, xolo Seutyobinelobis SemTxvevaSi, banki ar iyo uflebamosili, sabanko
operacia Caetarebina da, Sesabamisad, yovelgvari pasuxismgeblobisagan gaTa-
visufldeboda.

7.3.5. sxva samoqalaqo saqmeSi131, sakredito dawesebulebasa da komerciul iu-
ridiul pirs Soris gaformda xelSekruleba saqonlis miwodebisa da mom-
saxurebis gawevisas, klientebTan angariSsworebis gansaxorcieleblad ban-
kis terminalis gamoyenebis Sesaxeb132. sawarmos klientebisaTvis, sabanko ba-
raTebis meSveobiT, bankis terminalma daafiqsira Tanxebis Camowera, amobeWda
qviTari, rom tranzaqcia Sesrulebulia, Tumca Sesabamisi Tanxa (momsaxure-
bis safasuris gamoklebiT) mewarme subieqtma bankidan ver miiRo.

Tanxis dakisrebis Sesaxeb mewarme subieqtis sarCelze sakredito dawesebule-
bam waradgina, moTxovnis gamomricxveli Sesagebeli; erTi mxriv, man miuTiTa
klientis mier terminaliT Catarebuli tranzaqciisas saerTaSoriso sagada-
saxado sistemebis wesebis darRvevaze, romelic sxva organoSi unda garkveu-
liyo da am dromde banki ver awarmoebda angariSsworebas, xolo, meore mxriv,
miuTiTebda sabanko operaciis realurad Seusruleblobaze, imaze apelirebiT,
TiTqos, gamoyenebuli iyo yalbi plastikuri baraTebi. am garemoebis damadas-
turebeli mtkicebuleba mopasuxem ver warudgina sasamarTlos, verc is dadas-
turda, rom saerTaSoriso sagadaxdo wesebiT arsebobda dava.

sabolood, sarCeli dakmayofilda, xolo sakredito dawesebulebis sakasacio
pretenzia ar iqna gaziarebuli: mxareTa Soris dadebuli xelSekruleba Se-
fasda sabanko angariSsworebad, romlis safuZvelzec, banki valdebuli iyo,
terminalebis meSveobiT, mesame pirTa mier sawarmosaTvis gadaxdili Tanxa
Caericxa am ukanasknelis angariSze. sakasacio sasamarTlom miiCnia, rom
banks warmoeSva Tanxis Caricxvis valdebuleba, igi ar Sewyvetila da gan-
xorcielebadia, rac sarCelis dakmayofilebis samarTlebrivi safuZvelia.

praqtikuli SemTxvevebis samarTlebrivi analizi: unda aRiniSnos, rom ban-
kisa da klientis urTierToba sabanko kreditis xelSekrulebis farglebSi
efuZneba ssk-is 867-e muxls. Sesabamisad, sabanko kreditis xelSekrulebiT kre-
ditis gamcemi aZlevs an movalea, misces msesxebels sasyidliani krediti sesxis
formiT; 623-e muxlis Sesabamisad, sesxis xelSekrulebiT gamsesxebeli sakuT-
rebaSi gadascems msesxebels fuls an sxva gvarovnul nivTs, xolo msesxebeli
kisrulobs, daabrunos imave saxis, xarisxisa da raodenobis nivTi. amdenad, sak-
redito xelSekrulebidan gamomdinare valdebulebiTsamarTlebrivi urTier-
Tobis mTavari mizania sasyidliani kreditis saxiT msesxeblisaTvis fulis sa-

131 ix. susg #as-1137-1069-2015, 22 ianvari, 2016 weli
132 (ssk-is 859-e, 860-e, 861-e muxlebi).
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kuTrebaSi gadacema, xolo Semdeg misgan sargebelTan erTad imave saxisa da ra-
odenobis fulis miReba.

imavdroulad, kreditori bankebi did yuradRebas uTmoben sxvadasxva riske-
bis Tavidan acilebas. riskebis Sesamcireblad gamoiyeneba sxvadasxva uzrun-
velyofis saSualebebi. aqcesoruli uzrunvelyofis RonisZiebis gamoyenebis
dros (magaliTad: Tavdeboba, solidaruli Tavdeboba). uzrunvelyofis pirov-
nuli saSualebis gamoyeneba windaxedulobis maRali xarisxiT moqmedebas mo-
iTxovs Tavdebi pirebis mxridan133.

sakredito dawesebulebebi umetes SemTxvevaSi, iyeneben qonebrivi uzrun-
velyofis iseT saSualebas, rogoricaa, ipoTeka, romlis amoqmedebac fu-
ladi valdebulebis SeusruleblobasTanaa dakavSirebuli. sabanko saqmia-
nobis arsidan gamomdinare, mewarme subieqtis _ rogorc bankis an sxva sak-
redito dawesebulebis (mikrosafinanso organizaciis) upirveles interess
warmoadgens fulis da ara ipoTekiT datvirTuli uZravi qonebis sakuTre-
baSi miReba, rac ukavSirdeba pirveladi moTxovnis _ valdebulebis Sesru-
lebisadmi kreditoris interesis dakmayofilebas da moTxovnis ganxorci-
elebis riskis gaTvaliswinebas.

pirveladi moTxovnis dakmayofilebisaTvis kreditor banks Tu sxva sakredi-
to dawesebulebas, rogorc mewarmes, Tavisi saqmianobis sferoSi marTebs meti
windaxedulobis gamoCena, raTa misi qmedeba ar iqnes aRqmuli moraluri qcevis
standartis darRvevad da am TvalsazrisiT, ar daupirispirdes saxelmwifoSi
marTlwesrigis arsebobas. imavdroulad, kreditoris es valdebuleba ganpiro-
bebulia, rogorc, zogadad, sabazro ekonomikis pirobebSi banksa da klients
Soris ndobaze damyarebuli urTierTobis SenarCunebiT, aseve _ saxelSekru-
lebo valdebulebaTa SesrulebisaTvis damaxasiaTebeli keTilsindisierebis
principis dacvis aucileblobiT.

7.4.sargeblis daricxvis periodi, misi odenobis
gonivruloba da moTxovnis ganxorcielebadoba
(xandazmuloba)

7.4.1. calkeul SemTxvevebSi, sakredito dawesebulebebi sargeblis (procentis)
dakisrebas moiTxoven saxelSekrulebo urTierTobis amowurvis Semdegac134, rac
ewinaaRmdegeba kanonis normatiul danawess da mxareTa namdvil nebas. gansa-
xilvel saqmeSi135 saapelacio sasamarTlom mxareTa Soris arsebuli sakredito
urTierTobis Sewyvetis faqtad arasworad miiCnia saqmeze pirveli instanciis
sasamarTlos gadawyvetilebis miRebis TariRi, maSin, rodesac sarCeli aRZru-
li iyo jer kidev erTi wliT adre. imavdroulad, rodesac kreditori banki sa-
sarCelo moTxovnas amyarebda movalis mier nakisri valdebulebis darRvevaze
da xelSekrulebis vadamde Sewyvetaze, Sesamowmebeli iyo, arsebobda Tu ara ssk-

133 (ssk-is 254-e, 286-e da momdevno muxlebi)
134 (ssk-is 625)
135 ix. susg #as-932-882-2015, 15 marti, 2016 weli; sargeblis dakisrebis periodis Sesaxeb, ase-

ve, ix. susg #as-570-541-2015, 11 noemberi, 2015 weli
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is 873-e muxlis winapirobebi, rac SesaZleblobas miscemda sasamarTlos, daed-
gina sakredito xelSekrulebis Sewyvetis TariRi da is, Tu ramdenad sworad
iyo gansazRvruli procentis dakisrebis periodi.

7.4.2. precedentuli mniSvnelobis saqmeSi136 sakasacio palatam imsjela xelSem-
kvrel mxareTa Soris arsebuli sesxis im pirobis samarTlianobaze, romelic
sesxisaTvis aragonivrul sargebels iTvaliswinebda da amiT arRvevda kredi-
toris qcevis keTilsindisierebis standarts:

sarCelis moTxovnas mxareTa Soris gaformebuli sesxis xelSekrulebidan ga-
momdinare sargeblis (procenti) Semcireba warmoadgenda. sakasacio palatam
miiCnia, rom, konkretul SemTxvevaSi, gamsesxebeli, romelic eweoda samewar-
meo saqmianobas, ekonomikurad ufro Zlieri mxare iyo, udavo iyo, rom swored
man gansazRvra sesxis sargebeli sadavo odenobiT. miuxedavad imisa, rom am pi-
robas fizikuri piri daeTanxma, amiT samarTlebrivi suraTi ar icvleboda, rad-
ganac kasatori moqmedebda ssk-is 325-e muxlis pirveli nawiliT dadgenili qce-
vis wesis sawinaRmdegod: ̀ Tu valdebulebis Sesrulebis pirobebi unda ganisaz-
Rvros xelSekrulebis erT-erTi mxaris an mesame piris mier, maSin saeWvoobisas
ivaraudeba, rom amgvari gansazRvra unda moxdes samarTlianobis safuZvelze.~
am SemTxvevaSi, Sesrulebasa da sapirispiro Sesrulebas Soris aSkara Seusaba-
moba ikveTeboda da sargeblis mimRebi moqmedebda arakeTilsindisierad : mis
mier ar iqna gaTvaliswinebuli bazarze arsebuli saprocento ganakveTi da mo-
salodneli riskebi da man borotad gamoiyena sabazro Zalaufleba. yvela ke-
Tilsindisieri da saRad moazrovne adamiani sesxis wliuri sargeblis 72%-iT
gansazRvras sazogadoebaSi damkvidrebuli zneobrivi principebis sawinaaRmde-
go moqmedebad Seafasebda. sabolood, xelSekrulebiT gansazRvruli sargebe-
li Semcirda (wliur 48%-mde).

7.4.3. sxva samoqalaqo saqmeSi138 sakasacio palatam imsjela pirgasamtexlos
samarTlebriv bunebaze, misi odenobis gansazRvrisa da dakisrebis mizanSe-
wonilobis problemaze. am gadawyvetilebaSi sakasacio palatam ganmarta
pirgasamtexlos moTxovnis uflebis warmoSobis winapirobad valdebulebis
darRvevis faqtis aucilebloba139. imavdroulad, ganimarta, rom kreditori er-
Tdroulad inarCunebs pirgasamtexlosa da zianis anazRaurebis moTxovnis uf-
lebas, miuxedavad imisa, rom isini kreditoris erTisa da imave interesis dak-
mayofilebisaken arian mimarTuli. ufro konkretulad, pirgasamtexlo ekis-
reba movales im droidan, rodesac unda Sesrulebuliyo darRveuli valdebu-
leba _ am valdebulebis Sesrulebamde. pirgasamtexlos odenobis gansazRvri-
sas, yuradReba eqceva ramdenime garemoebas. maT Soris: a) pirgasamtexlos,

136 ix. susg #as-663-629-2015, 28 ivlisi, 2015 weli.
137 davis mowesrigebisas sasamarTlom ixelmZRvanela misi samarTlianad gadawyvetisa da mona-

wileTa interesebis dacvis principiT, romlis amosaval debulebas samoqalaqo samarTalSi
urTierTobis monawileTa keTilsindisierad qcevis varaudi ganapirobebs: xelSemkvreli mxa-
reebi TavianT uflebebs keTilsindisierad axorcieleben [ssk-is 8.3 muxli]. „uflebaTa bo-
rotad gamoyenebisagan sxvaTa Tavisuflebas icavs samoqalaqo kanonis imperatiuli norme-
bi“ [ssk-is 10-e muxlis mesame nawili] da ganmarta, rom mxareTa ufleba, Tavisuflad dadon
xelSekruleba da aseve Tavisuflad gansazRvron misi Sinaarsi (ssk-is 319-e muxli), absolu-
turi ar aris.

138 ix. susg #as-1199-1127-2015, 13 aprili, 2016 weli.
139 (ssk-is 394-e muxli)
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rogorc sanqciis xasiaTis mqone instrumentis funqcias, Tavidan aicilos
damatebiT valdebulebis damrRvevi moqmedebebi; b) darRvevis simZimesa da
moculobas da kreditorisaTvis warmoqmnili safrTxis xarisxs; g) valde-
bulebis damrRvevi piris braleulobis xarisxs; d) pirgasamtexlos funqci-
as, moicvas zianis anazRaureba. pirgasamtexlos odenobaze msjelobisas ga-
saTvaliswinebelia movalis mier valdebulebis Seusruleblobis xan-
grZlivoba.

praqtikul SemTxvevaSi, saapelacio sasamarTlom kreditori bankis moTxovnis
safuZvlianoba daukavSira imgvar mosazrebas, rom: `pirgasamtexlos odenobis
SemcirebiT moxdeba keTilsindisieri gadamxdelebis waxaliseba, raTa pirga-
samtexlos Semcirebis imediT maT aRar Seasrulon valdebuleba, rac, palatis
mosazrebiT, xels SeuSlis stabilur samoqalaqo brunvas da ar waadgeba saxel-
mwifoSi arsebuli samoqalaqo brunvis prognozirebadi xasiaTiT ganxorcie-
lebas~. saapelacio sasamarTlos aRniSnuli msjeloba ar gaiziara sakasacio pa-
latam da dauSveblad miiCnia winamdebare samarTalwarmoebis gaxangrZlivebis
SemTxvevaSi, sabanko kreditis Tanxis, saprocento sargebelisa da pirgasamtex-
los gadaxdis aRsrulebis vadebis gaWianurebaze da, zogadad, sxva arakeTil-
sindisier movaleTa pasuxismgeblobisagan usafuZvlo ganTavisuflebis, agreT-
ve, keTilsindisier movaleTa waqezebis saSualebebze saapelacio palatis dek-
larirebuli saxis msjeloba, rasac SesaZloa, safrTxe Seeqmna sasamarTlos, ro-
gorc miukerZoebeli da obieqturi arbitris rolisaTvis, ise _ sasamarTlo xe-
lisuflebis konstituciuri funqciis srulfasovani ganxorcielebisaTvis, vi-
naidan adamianis uflebaTa evropuli konvenciis me-6 muxliT garantirebuli
`samarTliani sasamarTlos ufleba~, moiTxovs yovel konkretul saqmeze ut-
yuarad dadgenili faqtobrivi garemoebebis safuZvelze gadawyvetilebis
miRebas da ara zogadi xasiaTis prevenciebis gatarebas.

7.4.4.  sakredito xelSekrulebidan gamomdinare Tanxis dakisrebis moTxovnas,
mTel rig SemTxvevaSi, movale upirispirebs moTxovnis Semwyvet an ganxorcie-
lebis xelisSemSlel Sesagebels140. imis dasadgenad, Sewyda Tu ara kreditori
bankis moTxovnis ufleba Tanxis dakisrebaze da ganxorcielebadia Tu ara igi,
sasamarTlo, upirveles yovlisa, moTxovnis warmoSobis moments ikvlevs141.

am TvalsazrisiT, mniSvnelovania, xelSekrulebis vadamde Sewyvetis momenti _
rodis mosTxova msesxebels valis dabruneba an rodis aRZra sarCeli _ uzrun-
velyofis saSualebiT moTxovnis dakmayofilebisas _ misi TariRi (Tu moTxov-
nis uzrunvelyofis ramdenime saxea gamoyenebuli an kreditori banki ufleba-
mosilebas itovebs, moTxovna daikmayofilos movalis sxva qonebidan142), agreT-
ve, is faqtobrivi garemoeba, rodis ganxorcielda sesxis bolo dafarva143.

praqtikuli SemTxvevebis samarTlebrivi analizi: marTalia, sesxisaTvis sar-
geblis (procentis) gonivrulobamde Semcirebis uflebas sasamarTlos ar ani-
Webs moqmedi ssk-i, msgavsad zianis saxiT, pirgasamtexlos (jarimis) kanoniT gaT-
valiswinebuli SemTxvevisa (ssk-is 420-e muxli), Tumca, keTilsindisierebis

140 #as-932-882-2015, 15 marti, 2016 weli.
141 (ssk-is 130-e muxli).
142 (ssk-is 319-e muxli).
143 ix. susg #as-679-645-2015, 19 noemberi, 2015 weli.
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ualternativo funqciidan gamomdinare, romlis normatiul safuZvels qmnis
ssk-is 8.3 da 10.3 muxlebis erToblioba, sasamarTlo uflebamosilia, imsjelos
gamsesxebeli kreditoris qmedebis marTlzomierebaze imgvarad, rom misi es qme-
deba ar ewinaaRmdegebodes sazogadoebaSi damkvidrebul moralur Rirebule-
bebs da susti mxaris interesebs, Sesabamisad, amiT ar unda arRvevdes yvela mar-
TlwesrigisaTvis amosaval keTilsindisierad qcevis standarts.

7.5.vadamosuli fuladi valdebulebis Sesrulebisagan Tavis
aridebis problemuri sakiTxebi

7.5.1. erT-erT saqmeSi144 sakasacio palatam imsjela kreditori bankis preten-
ziaze solidarul movaleTa mier sabanko kreditiT nakisri, vadamosuli fu-
ladi valdebulebis Sesrulebis uzrunvelyofis saSualebaTa gamoyenebisaT-
vis Tavis aridebis mizniT, gaformebuli garigebebis (nasyidoba da Cuqeba) Se-
saZlo moCvenebiTobaze145.

kreditori bankis moTxovna uzrunvelyofili iyo solidaruli TavdebobiT146.
mogvianebiT, solidarul movaleTa mxridan araerTi garigeba gaformda maT sa-
kuTrebaSi arsebuli uZravi qonebisa da samewarmeo sazogadoebaSi arsebuli wi-
lebis sasyidliani da usasyidlo garigebis safuZvelze gadacemis mizniT. imav-
droulad, Tbilisis saqalaqo sasamarTlom warmoebaSi miiRo ZiriTadi mova-
lis gancxadeba gadaxdisuunarobis saqmiswarmoebis dawyebis Taobaze, ra dro-
sac, kreditorma bankma waradgina moTxovna sesxis dabrunebaze. mogvianebiT ki,
sarCeli aRZra sakredito xazis xelSekrulebebidan gamomdinare Tanxis dakis-
rebis, ipoTekisa da giravnobis sagnebis realizaciis moTxovniT.

dadgenil iqna, rom solidaruli movaleebi warmoadgendnen ZiriTad movales-
Tan dakavSirebul pirs. Sesabamisad, maTTvis cnobili unda yofiliyo kompaniis
finansuri problemebis Sesaxeb. daCqarebuli wesiT qoneba ojaxis wevrebze for-
malurad gasxvisda, radgan Tavdebebis mimarT Tanxis dakisrebis SemTxvevaSi, dad-
geboda maTi pasuxismgeblobis sakiTxi. sadavo garigebaTa iuridiuli Zalis Se-
fasebisas, sakasacio palatam Seamowma maTi SesaZlo moCvenebiToba da pirvel rig-
Si, yuradReba miaqcia mxareTa Soris mtkicebis tvirTis sworad ganawilebaze.

praqtikuli SemTxvevis samarTlebrivi analizi: ZiriTadi da solidaruli mo-
valeebis sabanko kreditis xelSekrulebiT nakisri vadamosuli fuladi val-
debulebis Sesrulebis gverdiT avlis mizniT gaformebuli sasyidliani Tu
usasyidlo garigebaTa motivis Semowmeba sasamarTlos kompetenciaa. am mxriv,
ssk-Si Tavmoyrilia garigebis baTilobis ganmapirobebeli araerTi danawesi, maT
Sorisaa, 56-e muxli. zemoT moxmobili praqtikis analizi cxadyofs, rom gari-
gebis moCvenebiTad dadebisaTvis SesaZloa, sasamarTlos mxridan Sesamowmebe-
li iyos prezumfciebi, romlebic ar Sedis mtkicebis saganSi. amasTan, prezum-
fciis gaqarwylebis tvirTi ekisreba im mxares, romlis sawinaaRmdegodac moq-
medebs igi.

144 ix. susg #as-1341-1379-2014, 1 ivnisi, 2015 weli.
145 damfuZnebeli norma: 56.1 muxli.
146 (ssk-is 463-e muxli).
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7.6.sabanko garantiis Sesrulebis aucilebeli wanamZRvrebi

7.6.1. erT-erT saqmeSi147 sakasacio palata Seexo sakiTxs sabanko garantiis ar-
sis, iuridiuli bunebisa da, zogadad, saxelSekrulebo samarTalSi, misi ro-
lis Sesaxeb. palatis ganmartebiT, sabanko garantiis damoukideblobas Ziri-
Tadi, uzrunvelyofili valdebulebisagan (principalsa da beneficiars So-
ris arsebuli valdebuleba), ganapirobebda misi araaqcesoruli buneba. Ta-
vad sabanko garantia warmoadgenda damoukidebel valdebulebas148. princi-
palis ZiriTadi valdebulebis gabaTileba, Sewyveta an samarTlebrivi viTare-
bis sxvagvari Secvla, TavisTavad ar iwvevs sabanko garantiis moqmedebis Sew-
yvetas, amitomac, sabanko garantiaSi mkafiod unda aisaxos misi dakmayofile-
bis winapirobebi. moxmobil saqmeSi, garanti beneficiaris winaSe kisrulob-
da upirobo valdebulebas, `yovelgvari uaryofisa da gasaCivrebis uflebis
gareSe beneficiaris pirvelive werilobiTi moTxovnis miRebis momentidan xu-
Ti sabanko dRis vadaSi~ gadaexada garantiebiT gaTvaliswinebuli Tanxa.

gansaxilveli saqmis masalebiT dadasturebuli iyo, rom beneficiarma garan-
tiebis moqmedebis vadaSi warudgina garants werilobiTi moTxovna da princi-
palis mier nardobis xelSekrulebidan _ samSeneblo/samontaJo samuSaoebis Se-
usruleblobis darRvevis gamo, moiTxova sagarantio Tanxebis anazRaureba150,
riTac Seasrula garantiiT gaTvaliswinebuli valdebuleba151. rac Seexeba val-
debulebis darRvevis damadasturebeli dokumentebis aucilebel wardge-
nas, aseT pirobas garantia ar iTvaliswinebda. mxolod maTi arsebobis Sem-
TxvevaSi, warmoeSoboda beneficiars dokumentebis darTvis valdebuleba.
ssk-is 887-e muxlis meore nawilis mixedviT, garanti araTu mocemul SemTxve-
vaSi, aramed maSinac ki aris valdebuli Seasrulos beneficiaris moTxovna, ro-
desac misTvis cnobilia, rom sabanko garantiiT uzrunvelyofili ZiriTadi
valdebuleba Sesabamis nawilSi mTlianad ukve Sesrulebulia, Sewyda sxva sa-
fuZvlebiT an baTilia. man dauyovnebliv unda acnobos amis Sesaxeb benefici-
arsa da principals. garantis mier aseTi Setyobinebis Semdeg miRebuli bene-
ficiaris xelmeore moTxovna eqvemdebareba garantis mier dakmayofilebas.
am samarTlebrivi safuZvliT ar iqna gaziarebuli bankis sakasacio preten-
zia garantiis dakmayofilebis wanamZRvrebad valdebulebis darRvevis da-
madasturebeli dokumentebisa da darRvevis xasiaTis Sesaxeb informaciis
miwodebis aucileblobis Sesaxeb.

7.6.2. sxva samarTalurTierTobaSi gamoyenebuli sabanko garantia nasyidobis
xelSekrulebidan gamomdinare saqonlis miwodebis valdebulebas uzrunvel-
yofda152. valdebulebis darRvevisa da garantis mier beneficiaris moTxovnis
dakmayofilebis Semdeg, principalma sarCeli aRZra beneficiaris mimarT da ga-
rantis mier anazRaurebuli Tanxis, rogorc usafuZvlod miRebulis, ukan dab-
runeba moiTxova153.

147 ix. susg #as-749-709-2015 , 25 seqtemberi, 2015 weli.
148 ix. saqme #as-1038-999-2016, 01 Tebervali, 2017 weli.
149 (ZiriTadi valdebuleba _ ssk-is 629.1)
150 (ssk-is 879-e muxli)
151 (ssk-is 885-e muxlis pirveli nawili)
152 ix. susg #as-871-833-2014, 28 seqtemberi, 2015 weli.
153 damfuZnebeli normebi: 976-e da 879-e da 881-e muxlebi.



biznesdavebi da sasamarTlo praqtika82

www.supremecourt.ge

am samarTalurTierTobaSi, principalis mier saqonlis miwodebis vadebis dar-
Rvevis Semdgom, mxareebi SeTanxmdnen ukve dazustebuli (koreqtirebuli) rao-
denobis saqonlis miwodebasa da axal vadebze. imavdroulad, yovelgvari eWvis
Tavidan acilebis mizniT, mxareebma aRmoaCines, rom winamdebare danarTis Sesa-
bamisad miwodebis/miRebis vadebsa da pirobebSi ganxorcielebuli cvlilebebis
miuxedavad, myidveli ar kargavda uflebas winamdebare danarTis ZalaSi Sesvlam-
de warmoqmnil moTxovnebze (maT Soris, zianis/zaralis moTxovnaze). sasamar-
Tlom miiCnia, rom principalis mier nakisri valdebulebebis darRvevis faq-
ti, TavisTavad sakmarisi safuZveli iyo garantiis amoqmedebisaTvis. is ga-
remoeba, rom beneficiarma saerTod uari ar Tqva xelSekrulebaze da mcire
raodenobis saqonlis miwodebaze gansazRvra axali vadebi, ar cvlida ukve
darRveuli valdebulebebis samarTlebriv Sedegebs. dadgenil iqna, rom sa-
banko garantiis moqmedebis vadaSi, beneficiarma mimarTa garants da moiTxova
sabanko garantiis xelSekrulebiT gaTvaliswinebuli Tanxis gadaxda. amdenad,
vlindeboda uzrunvelyofili valdebulebebis darRvevis faqti, rac qmnida
safuZvels, beneficiars moTxovna waredgina garantisaTvis ssk-is 881-e mux-
liT gaTvaliswinebuli samarTlebrivi safuZvliT. imavdroulad, sarCelis
moTxovnis dakmayofilebisaTvis ar arsebobda ssk-is 385-e, 976-e da 991-e mux-
lebiT gaTvaliswinebuli aucilebeli wanamZRvrebi.

praqtikuli SemTxvevebis samarTlebrivi analizi: kerZosamarTlebrivi ur-
TierTobebis Tanmdevi riskebis Sesamcireblad gamoiyeneba damoukidebeli ga-
rantiebis mdgradi institutebi, rogoricaa: bankebi da sadazRvevo kompanie-
bi. sabanko garantia, rogorc moTxovnis uzrunvelyofis erT-erTi saSualeba,
sxva uzrunvelyofis saSualebebisagan gansxvavdeba Tavisi damoukideblobiT
_ araaqcesorulobiT, rac gulisxmobs imas, rom principalis mier nakisri Zi-
riTadi valdebulebis (xelSekruleba) gabaTileba, Sewyveta an samarTlebrivi
viTarebis sxvagvari Secvla, TavisTavad ar gamoiwvevs sabanko garantiis moq-
medebis Sewyvetas. sabanko garantia Sesasrulebelia gacemuli pirobebis far-
glebSi beneficiaris moTxovnisTanave, miuxedavad imisa, arsebobs Tu ara Ziri-
Tadi valdebulebidan gamomdinare Sesagebeli. maSasadame, misi gacemis mar-
Tlzomierad miCnevis miznebisaTvis, aucilebelia, rom sabanko garantia akma-
yofilebdes or mniSvnelovan winapirobas, kerZod: 1. beneficiaris moTxovna an
TandarTuli dokumentebi unda Seesabamebodes garantiis pirobebs; 2. unda wa-
redginos mxolod garantiiT gansazRvrul vadaSi (ssk-is 887-e muxlis pirvel
nawili) anu formaluri saxiT (dokumentebis garegnuli Sesabamisobis dadgena
e.w. dokumenturi operacia), xolo im garemoebis kvleva ra saxiT dairRva val-
debuleba da dasturdeba Tu ara igi, aramarTlzomieria.

7.7. fuladi valdebulebis Sesrulebis wesi

7.7.1. erT-erT saqmeSi154, kreditori bankis sarCelis safuZvelze, sasamar-
Tlom imsjela mxareTa mier xelSekrulebiT gansazRvruli wesis upirate-
sobasa da, imavdroulad, fuladi valdebulebis arsebobis nawilobrivi da-
farvisas, misi Sesrulebis normatiul wesze155. bankis moTxovnas warmoadgenda

154 ix. susg #as-1232-1155-2015, 27 ianvari, 2016 weli
155 (ssk-is 319-e da 387-e muxlebi)
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masa da fizikur pirebs (Tanamsesxeblebs/klientebs) Soris gaformebuli sak-
redito xelSekrulebidan gamomdinare ZiriTadi Tanxis, sargeblisa da pirga-
samtexlos dakisreba, davalianebis dafarvis mizniT ki, ipoTekiT datvirTuli
uZravi nivTis realizacia.

moTxovnis odenobis nawilSi, mciredi koreqtirebiT, sarCeli dakmayofilda,
dadgenili faqtobrivi garemoebis mixedviT, banksa da klientebs Soris warmo-
Sobili iyo sasyidliani sabanko kreditis saxelSekrulebo urTierToba156. val-
debulebis uzrunvelsayofad, erTdroulad iqna gamoyenebuli pirovnuli157 da
sanivTo158 saSualeba. valdebuleba dairRva da bankma sarCelis aRZvriT, faq-
tobrivad Sewyvita klientTan saxelSekrulebo urTierToba159.

moTxovnis nawilobriv gamomricxveli Sesagebeli im garemoebas da, Sesabamisad,
Tvalsazriss eyrdnoboda, rom gansazRvrul periodSi, Tanamsesxebeli yovel-
gvari darRvevis gareSe ixdida sesxs. erTdroulad ki, mas gadaxdili aqvs man
sami Tvis davalianeba, rac gadairicxa erT-erTi Tanamsesxeblis dayadaRebul
angariSze. mogvianebiT, mis mier grafikis mixedviT Setanili Tanxa mas bankma
mxolod jarimis saxiT procentebSi CauTvala.

sadavo Tanxis bankis angariSze moxvedris Sesaxeb faqtobrivi garemoebis dad-
genilad miCnevis miuxedavad, sasamarTlom ar gaiziara klientis pozicia im na-
wilSi, rom sadavo TanxiT ZiriTadi valis nawili dafaruliyo. am Tvalsazri-
siT, yuradReba gamaxvilda uSualod mxareTa mier xelmoweril dokumentze,
xelSekrulebaze, romlis mixedviT, mxareebi SeTanxmdnen fuladi valdebu-
lebis dafarvis Semdeg wesze: ̀ sakredito valdebulebebis dasafaravad Semo-
tanili an Caricxuli Tanxidan pirvel rigSi ifareba daricxuli jarima (ase-
Tis arsebobis SemTxvevaSi), Semdeg _ kreditze daricxuli procenti, bolos _
kreditis ZiriTadi Tanxa~.

valis dafarvis Tanmimdevrobis problemasTan dakavSirebiT, sakasacio pa-
latam ganmarta: xelSekrulebiT `Sesrulebis~ valdebulebaze, rasac kredi-
tori pirvelad moTxovnas ukavSirebda da pirvel rigSi, xelSekrulebiT gaT-
valiswinebuli Sedegis miRebas gulisxmobs. imavdroulad, pirveladi valde-
bulebis Seusruleblobisas, warmoiSoba nawarmoebi Sesrulebis (zianis anaz-
Raureba, pirgasamtexlo) valdebuleba. samoqalaqo kanonmdebloba valdebu-
lebis darRvevis prevenciisaTvis iTvaliswinebs moTxovnis uzrunvelyofis sa-
nivTo da valdebulebiTsamarTlebriv saSualebebs, romlebic valdebulebis
Sesrulebas emsaxurebian da romelTa SerCeva mxareTa nebazea damokidebuli.
aseT saSualebaTa rigs ganekuTvneba valdebulebis uzrunvelyofis damatebi-
Ti saSualeba pirgasamtexlo160, romelic ekisreba mxares im droidan, rodesac
unda Sesrulebuliyo darRveuli valdebuleba _ am valdebulebis Sesrulebam-
de. sakasacio palatam yuradReba gaamaxvila pirgasamtexloze odenobis gan-
sazRvrisas kriteriumebze, maT Soris: a) pirgasamtexlos, rogorc sanqciis xa-
siaTis mqone instrumentis funqciaze, Tavidan aicilos damatebiT valdebu-
lebis damrRvevi moqmedebebi; b) darRvevis simZimesa da moculobaze da kredi-

156 (ssk-is 867-e-868-e muxlebi)
157 (ssk-is 891-e, 895-e muxlebi)
158 (ssk-is 286-e muxli)
159 (ssk-is 873-e muxli)
160 (ssk-is 417-e muxli)
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torisaTvis warmoqmnili safrTxis xarisxze; g) valdebulebis damrRvevi piris
braleulobis xarisxze; d) pirgasamtexlos funqciaze, moicvas zianis anazRa-
ureba. pirgasamtexlos odenobaze msjelobisas, gasaTvaliswinebelia movalis
mier valdebulebis Seusruleblobis xangrZlivoba.

praqtikuli SemTxvevis samarTlebrivi analizi: kerZo samarTlis subieqtebs
Soris gaformebuli xelSekrulebis upiratesi Zalisa da, imavdroulad, pir-
gasamtexlos funqciis gaTvaliswinebiT, valdebulebis darRvevis SemTxveva-
Si, sanqciis saxiT valdebul pirs upirobod ekisreba, miuxedavad imisa, ganica-
da Tu ara kreditorma ziani am darRvevis Sedegad (ssk-is 394-e, 417-e, 418-e 419-e
muxlebi). mocemul saqmeze udavo garemoeba iyo valdebulebis darRveva, ris
gamoc, kreditoris mimarT warmoiSva davalianeba Ziri Tanxis, saprocento sar-
geblisa da pirgasamtexlosagan. Sesabamisad, dausabuTebeli iyo klientis/mo-
valis moTxovna ssk-is 387-e muxlis normatiuli danawesis mixedviT fuladi
valdebulebebis dafarvis rigiTobis daculobasTan mimarTebiT, radganac, fu-
ladi valdebulebis dafarvis normatiuli wesi mocemulia ssk-is 387-e muxlebSi
da aregulirebs iseT SemTxvevas, rodesac movales kreditoris mimarT gaaCnia
ramdenime damoukidebeli valdebuleba. mocemul SemTxvevaSi ki, sadavo iyo ara
ramdenime valdebulebis Sesruleba, aramed erTi ZiriTadi valdebulebis Se-
usruleblobidan gamomdinare, damatebiT warmoSobili pirgasamtexlos gadax-
dis movaleobis Sesruleba. garda amisa, mxedvelobaSia misaRebi is, rom kerZo
samarTlis subieqtebs Soris gaformebuli xelSekrulebis Canawers valdebu-
lebis dafarvis rigiTobis Taobaze upiratesi Zala gaaCnda.

7.8.pasuxismgebeloba gardacvlili movalis samkvidro
aqtivis farglebSi

7.8.1. praqtikuli SemTxveva161 Seexeba kreditori bankis sarCels mopasuxeebi-
saTvis valis dakisrebisa da gardacvlilis samkvidro qonebis sajaro reestrSi
aRricxvis davaldebulebis moTxovniT. praqtikul SemTxvevaSi, mopasuxeebis
mier wardgenili moTxovnis Semwyveti Sesagebeli, im mosazrebiT iyo gamyare-
buli, rom ̀ sakredito xelSekrulebiT~ ganxorcielda imave mxareebs Soris da-
debuli avtosesxis refinansireba. xelSekrulebidan warmoSobili valdebule-
ba, xelSekrulebis miznobriobidan gamomdinare, unda Sesrulebuliyo uSua-
lod msesxeblis mier da am ukanasknelis gardacvalebiT Sewyda sakredito xel-
Sekrulebidan gamomdinare movaleobebi~. sasamarTlom daaskvna, rom, miuxeda-
vad sxva xelSekrulebidan gamomdinare valdebulebis refinansirebisa, sakre-
dito xelSekruleba Tavisi bunebiT warmoadgenda refinansirebuli sakredi-
to xelSekrulebisgan damoukidebel xelSekrulebas, romelic mxareTa Soris
damoukidebel urTierTvaldebulebebs warmoSobda. sakredito xelSekrule-
bis miznobriobis miuxedavad, am xelSekrulebidan gamomdinare fuladi val-
debulebis Sesruleba ar iyo iseTi, romlis ganxorcielebac SeuZlebeli iqne-
boda movalis piradi monawileobis gareSe, maSasadame, ssk-is 453-e muxlis pir-
vel nawilsa da 1330-e muxlis samarTlebrivi safuZvliT ar arsebobda moTxov-
nis Semwyveti winapirobebi msesxeblis gardacvalebis gamo. mamkvidreblis pir-
veli rigis memkvidreebs ssk-is 1421-e da 1424-e muxlebiT dadgenili wesiT mi-

161 ix. susg #as-567-538-2015, 16 oqtomberi, 2015 weli
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Rebuli hqondaT samkvidro, Sesabamisad, ganisazRvra movalis samkvidro pasivze
pasuxismgebel pirTa wrec.

praqtikuli SemTxvevis samarTlebrivi analizi: materialursamarTlebrivi
uflebamonacvleobis yvelaze gavrcelebul saxes, swored, samemkvidreo urTi-
erTobebi warmoadgens da, praqtikul SemTxvevaSi, memkvidris pasuxismgeblobis
farglebi ganisazRvra ssk-is 1484-e muxliT. imavdroulad, mxedvelobaSi iqna mi-
Rebuli is garemoeba, rom winamdebare davis sagans ipoTekis sanivTo urTierTo-
bidan gamomdinare movaleobebi ar warmoadgenda, am davis farglebSi, mosarCe-
les uzrunvelyofis sagniT moTxovnis dakmayofileba ar mouTxovia (moTxovnis
Sewyvetis ganmapirobebeli safuZveli). imis gaTvaliswinebiT, rom mamkvidreb-
lis pirveli rigis memkvidreebs ssk-is 1421-e da 1424-e muxlebiT dadgenili we-
siT miRebuli hqondaT samkvidro, kreditorma bankma sworad gansazRvra mova-
lis samkvidro pasivze pasuxismgebel pirTa wre (solidaruli movaleebi).

Tavi VII. 2015-2016 wlebSi dazRvevis
samarTalurTierTobidan gamomdinare
davebze miRebul gadawyvetilebaTa
samarTlebrivi analizi

8.1.Sesavali

dazRvevis daniSnulebas mzRvevelis mier dazRveulisaTvis miyenebuli zianis
anazRaureba warmoadgens, rac istoriulad, e.w. `status quo-s~ aRdgenaSi gamoi-
xateba. swored misi funqciuri daniSnuleba ganapirobebs mis mniSvnelovan ad-
gils moqmed ssk-Si.

mzRveveli aris sadazRvevo saqmianobis ganxorcielebisaTvis Seqmnili iuridiu-
li piri, romelsac dazRvevis Sesaxeb saqarTvelos kanoniT dadgenili wesiT miRe-
buli aqvs dazRvevis Sesabamisi saxeobis ganxorcielebis licenzia. specialuri ka-
noniTvea gansazRvruli am iuridiuli pirebis organizaciul-samarTlebrivi for-
mac162, xolo dazRveuli aris piri, romlis mimarTac xorcieldeba dazRveva163.

dazRvevis xelSekrulebis arsisa164 da masSi monawile mxareTa ufleba-movale-
obebis gansazRvris TvalsazrisiT, damfuZnebel normas ssk-is 799-e muxli war-
moadgens165. imavdroulad, xelSemkvrel mxareTa ufleba-movaleobebis warmo-
Soba da ganxorcieleba damokidebulia maT Soris gaformebuli xelSekrule-

162 dazRvevis Sesaxeb saqarTvelos kanonis 9.1 da 9.2 muxli (02.05.1997w. #690).
163 iqve: 10.1 muxli.
164 dazRvevis xelSekrulebis konsensualur Tu realur bunebasTan mimarTebiT, arsebobs ara-

erTgvarovani mosazrebebi doqtrinasa da praqtikaSi, Sdr: susg #as-1308-1246-2014, 03 ap-
rili, 2015 weli; ssk-is komentari 2016 w. (internet resursi _ 11.11.2016w.) http://www.gccc.ge/
wigni-mesame/dazRveva/ zogadi debulebani/muxli-799/.

165 SeniSvna: ssk-is 799-e muxli aRmWurveli normaa, romlis misi normatiuli danawesiT, dam-
zRvevs aqvs zianis anazRaurebis miRebis ufleba, xolo mzRvevels sadazRvevo premiis miRe-
bis) moTxovnis ufleba.
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bis (da arsebobis SemTxvevaSi, xelSekrulebis danarTebis166) pirobebsa da daT-
qmebze, imgvarad, rom konkretuli sadazRvevo SemTxveva, romelic warmoad-
gens sadazRvevo riskis realizaciis Sedegs, mxareebis mier arsebiTi pirobis
saxiT winaswar aris gansazRvruli xelSekrulebaSi.

saqarTvelos uzenaesi sasamarTlos gadawyvetilebaTa samarTlebrivi anali-
zi gviCvenebs, rom praqtikaSi problematuria sakiTxebi, romlebic dakavSire-
bulia, rogorc uSualod sadazRvevo premiis gadaxdis valdebulebis Seusru-
leblobasTan, aseve, premiis gadauxdelobiT miyenebuli zianis anazRaurebis
moTxovnasTan. gasaTvaliswinebelia im garemoebebis (dokumentaciis xarvezia-
noba) arseboba, rac gamoricxavs sadazRvevo SemTxvevis Sedegad miyenebuli zi-
anis anazRaurebis gamomricxvel sagamonakliso SemTxvevebs (mzRvevelTa sazi-
anod).

praqtikul SemTxvevebi gviCvenebs, rom mzRvevelebi moTxovnis gamomricxvel
sagamonakliso debulebebs sxvagvarad ganmartaven da uars acxadeben zianis
anazRaurebaze.

 aranakleb mniSvnelovania, uxeSi gaufrTxileblobisa da xelSekrulebis cal-
keuli gamonaklisebis araswori interpretaciis pratikuli SemTxvevebi, rac,
sabolood, gadawydeba saqarTvelos uzenesi sasamarTlos dadgenili praqti-
kiT.

winamdebare kvlevaSi, mimoxilulia praqtikis problemuri SemTxvevebi da maTi
Sefasebis Sedegad Camoyalibebulia analizi.

8.2. sadazRvevo premiis gadaxdis valdebuleba

8.2.1. rogorc wesi, mewarmesTan/damzRvevTan dadebuli xelSekrulebidan ga-
momdinare urTierTSemxvedri valdebulebebis warmosaSobad unda vlindebo-
des aucilebeli formalobebi (arsebiT pirobebze SeTanxmeba, xelSekruleba-
ze xelmowera da a. S). erT-erT saqmeSi167 , mzRvevelma/mewarmem sadavo gaxada
gadauxdeli premiisa da premiis gadauxdelobiT gamowveuli zianis, ro-
gorc miuRebeli Semosavlis, anazRaureba168.

moTxovnis faqtobrivi safuZveli sadazRvevo samarTalurTierTobis 12-Tvi-
ani vadiT arsebobas efuZneboda.

mopasuxem moTxovnis gamomricxvel SesagebelSi miuTiTa xelSekrulebis mxo-
lod ori Tvis vadiT dadebasa da mis mier ori Tvis sadazRvevo premiis gadax-
daze, rasac, mopasuxis miTiTebiT, amyarebda faqtobrivi garemoeba `jan-
mrTelobis dazRvevis Sesaxeb~ ZiriTad xelSekrulebaze damzRvevis xelmo-
weris ararsebobac.

sabolood, sarCeli warumatebeli aRmoCnda, rac swored im garemoebam ganapi-
roba, rom saqmeSi xelSekrulebis saTauriT warmodgenili dokumenti (saxel-

166 ssk-is 427-e muxli.
167 ix. susg #as-802-769-2016, 19 oqtomberi, 2016 weli.
168 moTxovnis damfuZnebeli normebi: ssk-is 799-e muxlis me-2 nawili; 394-e da 411-e muxlebi.
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wodebiT: `janmrTelobis dazRvevis Sesaxeb xelSekruleba~) ar iyo xelmo-
werili damzRvevis mier. Sesabamisad, igi ver Sefasdeboda sadazRvevo samar-
TalurTierTobis xangrZlivobis damadasturebel mtkicebulebad.

imavdroulad, mzRvevelis pozicia emyareboda ZiriTadi xelSekrulebis xel-
moweril danarTebsac, romelic, mzRvevelis miTiTebiT, xelSekrulebis ganu-
yofel nawils warmoadgenda. sakasacio palatam arc es argumenti gaiziara, rad-
gan daTqmas imis Taobaze, rom ̀ danarTebi xelSekrulebis ganuyofeli nawi-
lia~, Seicavda swored is dokumenti (ZiriTadi xelSekruleba), romelic
xelmouwereli iyo, es garemoeba ki, mas iuridiul Zalas ver mianiWebda.

praqtikuli SemTxvevis samarTlebrivi analizi: vinaidan sadavo samarTalur-
TierToba (dazRveva) ar miekuTvneba formasavaldebulo garigebaTa kategori-
as, SesaZloa, igi sadavo vadiTac dadebulad miCneuliyo (zepiri formiT) da,
amdenad, xelmouwerel dokumentze, saxelwodebiT: `janmrTelobis dazRvevis
Sesaxeb xelSekruleba~ damzRvevis Sesagebeli poziciis dafuZneba warumate-
beli iqneboda. am viTarebaSi ki, xelSekrulebis iseT arsebiT pirobebze SeTan-
xmebis arseboba, rogoricaa: moqmedebis vada, premiis odenoba, misi gadaxdis
vada da sxva, mzRvevelis riskad da, maSasadame, misive procesualur valdebu-
lebad (mtkicebis tvirTi) gadaiqca.

aseT mocemulobaSi, mzRvevelma unda adasturos xelSekrulebis sadavo peri-
odze arsebobis faqtobrivi garemoeba. miT ufro, im pirobebSi, roca mzRveve-
li, rogorc mewarme subieqti, araerT saqmian urTierTobaSi imyofeba samar-
Tlis sxva subieqtebTan da, maSasadame, swored mas evaleba sadazRvevo doku-
mentaciis jerovnad Sedgenisa da warmoebis valdebuleba. am valdebulebis Se-
usruleblobam ki, moTxovnis uaryofa ganapiroba.

8.2.3. momdevno praqtikuli SemTxveva Seexeba sadazRvevo premiis gadauxde-
lobiT miyenebuli zianis _ rogorc miuRebeli Semosavlis anazRaurebis moT-
xovnas169.

saqmis masalebiT170 dadgenili iyo, rom mzRveveli, romlis mimarTac araerTgzis
dairRva sadazRvevo premiis gadaxdis valdebuleba, daeloda sadazRvevo xel-
Sekrulebis moqmedebis vadis amowurvas da mxolod xelSekrulebis vadis amo-
wurvis Semdeg moiTxova darRveuli uflebis dacva, ise, rom mas damzRvev-
Tan saxelSekrulebo urTierTobis periodSi arcerTxel ar gamouyenebia
kontrahentis/damzRvevis werilobiTi gafrTxilebis forma.

sakasacio palatam damzRvevis mxridan sadazRvevo premiis gadaxdis valdebu-
lebis darRvevis Sesaxeb udavo garemoebis samarTlebrivi Sefasebisas, ixel-
mZRvanela ssk-is 817-e da 818-e muxlebiT, ra drosac, ganmarta, rom moxmobil
normaTa normatiuli danawesi, warmoadgenda uflebadamdgen normas da sadaz-
Rvevo Sesatanis aradroulad gadaxdis SemTxvevaSi, mzRvevels aniWebda dama-
tebiTi vadis gansazRvrisa da SesaZlo Sedegebze damzRvevis gafrTxilebis uf-
lebas.

imavdroulad, mzRveveli uflebamosili iyo, gafrTxilebis vadis uSedegod
gasvlis Semdeg, moeSala xelSekruleba. sasamarTlos mosazrebiT, moxmobil

169 moTxovnis damfuZnebeli normebi: ssk-is 394-e, 411-e, 817-e da 818-e muxlebi.
170 ix. susg #as-1308-1246-2014, 03 aprili, 2015 weli.



biznesdavebi da sasamarTlo praqtika88

www.supremecourt.ge

normaTa samarTlebrivi regulirebis mizani swored imaSia, rom sadazRvevo pre-
miis SeTanxmebul vadaSi gadauxdelobisas, mzRvevels akisria gonivrul vadebSi
damzRvevisaTvis mosalodneli Sedegebis Setyobinebis valdebuleba. mzRveve-
lis qcevis standarti mdgomareobs kerZo samarTlis subieqtebis keTil-
sindisier qcevaSi, romlis normatiuli ganmtkiceba mocemulia sk-is 8.3
muxlSi da romlis Sesabamisad, samarTlebrivi urTierTobis monawileni val-
debuli arian keTilsindisierad ganaxorcielon TavianTi uflebebi da mova-
leobebi.

praqtikuli SemTxvevis samarTlebrivi analizi: marTalia, ssk-is 817-e-818-e
muxlebi ar warmoadgens mavaldebulebel normebs, magram swored keTilsindi-
sierebis principi (ssk-is 8.3 muxli) avaldebulebs mzRvevels, marTlzomierad
gamoiyenos misTvis miniWebuli ufleba da, sadazRvevo premiis gadauxdelobis
SemTxvevaSi, droulad gaafrTxilos damzRvevi xelSekrulebis moSlis Taoba-
ze, ar daelodos xelSekrulebis vadis gasvlas, imgvarad, rom swored am peri-
ods ar daukavSiros sadazRvevo Sesatanis anazRaurebis moTxovnis uflebis re-
alizacia. mzRvevelis umoqmedobas, am tipis davis gadawyvetisaTvis ara mxo-
lod Teoriuli, aramed udidesi praqtikuli mniSvneloba gaaCnia, radganac,
damkvidrebuli praqtikis mixedviT171, Tuki mzRveveli, romlis mimarTac ar
sruldeba sadazRvevo premiis gadaxdis valdebuleba, werilobiT ar gaaf-
rTxilebs damzRvevs mosalodnel Sedegebze, igi kargavs sadazRvevo premi-
is anazRaurebis moTxovnis uflebas saxelSekrulebo urTierTobis amowur-
vis Semdeg. mzRvevelis amgvari umoqmedoba, miT ufro, warumatebels xdis
moTxovnas zianis, rogorc miuRebeli Semosavlis anazRaurebis Sesaxeb172, rad-
ganac, saqarTvelos uzenaesma sasamarTlom erT-erT precedentul gadawyve-
tilebaSi ganmarta173, rom: ̀ miuRebeli Semosavali Tavisi bunebiT gulisxmobs
`wminda ekonomikur danakargs~ (pure economic loss), romelic xelSekrulebis mxa-
rem ganicada da romelsac adgili ar eqneboda, xelSekruleba jerovnad rom
Sesrulebuliyo. imisaTvis, rom Semosavali miuReblad CaiTvalos, pirdapir da
uSualod unda ukavSirdebodes movalis mier valdebulebis darRvevas. pirda-
piri kavSiri gulisxmobs movlenebis, moqmedebisa da damdgari Sedegis im lo-
gikur bmas, romelic ar tovebs Semosavlis miRebis realur SesaZleblobasTan
dakavSirebuli eWvis safuZvels. miuRebeli Semosavlis anazRaurebis sakiTxis
gadawyvetisas, zianis anazRaureba unda ganisazRvros mxolod obieqturi kri-
teriumebiT, ise, rom amas ar mohyves dazaralebulis usafuZvlo gamdidreba~.

8.3.sadazRvevo SemTxvevis Sedegad miRebuli zianis
anazRaureba (sagamonakliso normebis ganmarteba)

8.3.1. dazRvevis xelSekrulebis safuZvelze wamoWrili davis dros mtkicebis
tvirTi mxareebs Soris Semdegnairad nawildeba: damzRvevma unda amtkicos sa-
dazRvevo SemTxvevasa da miRebul zians Soris `causa proxima-s~ arseboba. meore
mxriv, mzRvevelma unda amtkicos, rom zianis gamomwvevi mizezi warmoadgens

171 ix. susg #as-85-81-2013. 21 Tebervali, 2013 weli
172 damfuZnebeli normebi: 394-e da 411-e, muxlebi
173 ix. susg #as-459-438-2015 ,07 oqtomberi, 2015 weli; #as-406-383-2014,17 aprili, 2015 weli

#as-197-184-2015, 27 maisi, 2015 weli
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xelSekrulebis gamonakliss, ris gamoc, masze ver gavrceldeba sadazRvevo
dafarva.

mniSvnelovania, xelSekrulebis gamonaklisze miTiTebiT, sadazRvevo Sem-
TxveviT gamowveuli zianis aunazRaureblobis praqtikuli SemTxvevebi, Tum-
ca, xelSekrulebis sagamonakliso SemTxvevis (ssk-is 829-e muxli) araswo-
ris interpretaciis gamo, araerTi samoqalaqo sarCeli dasrulebulia mzRve-
velis sawinaaRmdegod.

qarTul samarTlebriv sivrceSi ssk-is 829-e muxlis normatiuli Sinaarsi,
`uxeSi gaufrTxileblobis~ definicia ganmarta saqarTvelos uzenaesma sa-
samarTlom erT-erT mniSvnelovan gadawyvetilebaSi174:

miTiTebul saqmeSi, sadazRvevo SemTxveviT miyenebuli zianis anazRaurebis Se-
saxeb mzRvevelis winaaRmdeg aRZrul sarCels, daupirispirda moTxovnis gamom-
ricxveli Sesagebeli, damzRvevis mier sadazRvevo SemTxvevis uxeSi gaufrTxi-
leblobiT gamowvevisa da, maSasadame, ssk-is 829-e muxlis sagamonakliso Sem-
Txvevis arsebobis Sesaxeb.

sabolood, mzRvevelisaTvis, damzRvevis sasargeblod, zianis anazRaurebis
valdebulebis dakisreba ganapiroba ssk-is 829-e muxlis sworma, sistemurma,
logikurma da Tanmimdevrulma ganmartebam (dispozicia: mzRveveli Tvisuf-
ldeba Tavisi movaleobis Sesrulebisagan, Tu damzRvevma dazRveviT gaTvalis-
winebuli SemTxveva gamoiwvia ganzrax an uxeSi gaufrTxileblobiT).

sakasacio palatis mosazrebiT, pasuxismgeblobis farglebi (ufro mkacri an
msubuqi pasuxismgebloba), SeiZleba, garigebiT an kanoniT dawesdes. sadavo sa-
marTalurTierTobaSi mxareebs xelSekrulebiT ar dauzustebiaT es fargle-
bi, maT ar gaumijnavT erTmaneTisagan uxeSi da martivi gaufrTxileblobis Sem-
Txvevebi. Sesabamisad, ssk-i 829-e muxlis Sinaarsidan gamomdinare, mzRvevelis
pasuxismgebloba mxolod martivi gaufrTxileblobiT miRebuli zianisaTvis
dgeba. gamoricxvis meTodiT, martiv gaufrTxileblobad Sefasdeba yvela is
moqmedeba, romelic ar aris aucilebeli windaxedulebis normis gansakuTre-
biT mZime darRveva, rogoricaa: daSvebuli siCqaris 80-100%-iT gadaWarbeba,
umizezod sapirispiro moZraobis zolSi gadasvla, daudevrad, saTanado gaT-
vlebis gareSe, dakavebuli zolidan gamosvliT imave zolSi Tanmxvedri mimar-
TulebiT win moZravi erTi an ramdenime satransporto saSualebis gadaswreba,
sazogadoebrivi transportis, aseve, saxanZro da sxva specialuri transpor-
tisaTvis gzis dauTmobloba, avtomanqanis samarTavad gadacema marTvis ufle-
bis armqone an arafxizeli mesame pirisaTvis da a.S.

ganxilul saqmeSi, sakasacio palatam mimoixila sasamarTlos mier sxva saq-
meebze dadgenili praqtika, romlebSic dadgenili iyo imgvari sagamonak-
liso SemTxvevebis arseboba, sadac damrRvevis mxridan ikveTeboda aucile-
beli windaxedulebis normis gansakuTrebiT mZime darRveva, rac upirobod
gamoricxavda mzRvevelis pasuxismgeblobas sssk-is 829-e muxlis samar-
Tlebrivi safuZvliT, es saqmeebia:

_ susg #as-745-713-2014 _ am saqmeze dadgenili iyo, rom avtomanqanis mZRolma
satransporto saSualeba uknidan Seajaxa avtobuss, romelsac mgzavrebi gadah-

174  ix. susg #as-1306-1226-2015, 01, ivlisi, 2016 weli.
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yavda da gaCerebuli iyo moniSnul adgilas. saapelacio sasamarTlos mosazre-
biT, es faqti imaze miuTiTebda, rom mZRolma sakmarisi distancia ar daicva,
aseve, saTanado yuradRebiTa da sifrTxiliT ar adevnebda Tvalyurs mgzavre-
bis gadamyvan avtobuss, anu gamovlinda aucilebeli windaxedulebis normis gan-
sakuTrebiT mZime darRveva.

_ susg #1217-1146-2012 _ am saqmeze dadginda, rom faqtze mosarCelis (damzRve-
vis) mimarT Sedga administraciuli samarTaldarRvevis oqmi. amasTan, konkre-
tul SemTxvevaSi, mxedvelobaSi iyo misaRebi, rom mosarCele moZraobda swor,
6.5m. siganis calmxrivi mimarTulebis mqone udefeqto gzaze, mSral amindSi, yo-
velgvari winaRobisa da xelisSemSleli faqtorebis gareSe, ra drosac samanqa-
ne gzis gverdiT arsebul trotuarze xes Seejaxa.

_ susg #as-943-901-2013 _ avtomobilis mZRolma, romelic moZraobda gadaWar-
bebuli, 70 km/sT siCqariT, maSin, rodesac dasaSvebi siCqare 40 km/sT iyo, ver
uzrunvelyo moZraobis usafrTxoeba, gadakveTa uwyveti RerZula xazi, gada-
vida sapirispiro mimarTulebiT samoZrao zolSi da Seejaxa Semxvedri mimar-
TulebiT moZrav mikroavtobuss.

_ susg #s-1510-1425-2012 _ am saqmeSic gamovlinda windauxedavi manevrirebiT
gzis savali nawilidan gadasvla da xeze Sejaxebis Sedegad avtomanqanis dazia-
neba.

8.3.2. sxva samoqalaqo saqmeSic175 damzRvevis uxeS gaufrTxileblobaze miTiTe-
biT, mzRvevelma uari ganacxada sadazRvevo SemTxveviT gamowveuli zianis anaz-
Raurebaze. saqmeze dadgenili faqtobrivi garemoebebis (mZRoli moZraobda da-
saSvebi siCqariT, moZraobda mis saval zolSi, fxizeli, moZraobisas ar arRvev-
da sagzao moZraobis usafrTxoebis wesebs, magram gzaze Seqmnili savaraudo
safrTxis Tavidan acilebis mizniT, imoqmeda gaufrTxileblad, rac gamoixata
SemdegSi: saWe momarTa marjvniv, ris Sedegadac avtomanqanis misabmelma gadak-
veTa Semxvedri satransporto nakadis gamyofi uwyveti RerZula xazi. sagzao
moZraobis Sesaxeb saqarTvelos kanonis 49-e muxlis mesame nawilis Sesabamisad,
sapirispiro mimarTulebidan momavali meqanikuri satransporto saSualebis
farebis SuqiT Tvalis moWris SemTxvevaSi mZRolma moZraobis zolis Seucvle-
lad unda Seanelos siCqare, xolo aucileblobis SemTxvevaSi _ gaCerdes da Car-
Tos saavario Suqsignalizacia) samarTlebrivi Sefasebis Sedegad miCneul iq-
na, rom mZRoli uxeSi gaufrTxileblobiT ar iqceoda da, maSasadame, ar ar-
sebobs ssk-is 829-e muxlis samarTlebrivi safuZvliT mzRvevelis pasuxis-
mgeblobis gamomricxveli garemoeba. amave safuZvliT, mzRvevlis pasuxis-
mgeblobisagan ganTavisuflebis SemTxvevasTan dakavSirebiT ixileT _ susg
#as-1319-1257-2014, 30 oqtomberi, 2015 weli.

samarTlebrivi analizi: dazRveva aris urTierToba fizikuri da iuridiuli
pirebis piradi da qonebrivi interesebis dasacavad, garkveuli garemoebis (sa-
dazRvevo SemTxvevis) dadgomisas, am pirTa mier gadaxdili sadazRvevo Senata-
nebiT (sadazRvevo premiebiT) formirebuli fuladi fondebisa da kanonmdeb-
lobiT nebadarTuli sxva wyaroebis xarjze. aqedan gamomdinare, umniSvnelo-
vanesia ssk-is 829-e muxliT gaTvaliswinebuli dazRvevis sagamonakliso Sem-
Txvevis viwro ganmarteba, imgvarad, rom mzRvevelebis pasuxismgeblobisa-

175 ix. susg #as-1165-1110-2014 , 23 ianvari, 2015 weli.
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gan ganTavisuflebis arakeTilsindisieri waxaliseba ar moxdes da amiT, saf-
rTxe ar daemuqros samarTlebriv sivrceSi dazRvevis samarTlebriv daniS-
nulebasa da mizans.

8.3.3. sxva saqmeSi176 sadazRvevo SemTxveviT miRebuli zianis (avtosagzao Sem-
Txvevis Sedegad dazRveuli avtomanqanis dazianeba) anazRaurebis moTxovnis
gamomricxvel SedavebaSi mzRvevelma miuTiTa xelSekrulebis im danawesze,
romliTac xelSemkvrel mxareTa SeTanxmebiT Seicvala mxareebze mtkicebis
tvirTis ganawilebisas moqmedi zogadi principi da, dazRvevis pirobebis 5.3 mux-
lis Sesabamisad, swored damzRvevi iyo valdebuli, emtkicebina negatiuri ga-
remoeba _ faqti imis Sesaxeb, rom mZRoli ar ganicdida alkoholis, narkotiku-
li an fsiqotropuli nivTierebis zemoqmedebas. mosarCelis mier ki, amgvari (Sem-
Txvevis dros alkotestiT Semowmeba, romelic daadasturebda SemTxvevis ad-
gilze mZRolis simTvrale/sifxizlis faqts) mtkicebuleba ar iyo warmodge-
nili. aRniSnulis Sesabamisad, sarCelis moTxovnis ganxorcielebas gamo-
ricxavda saavtomobilo dazRvevis is sagamonakliso piroba, romlis Tanax-
mad, dazRvevis farglebSi ar anazRaurdeba: `nebismieri SemTxveva, dazianeba
an zarali, gamowveuli Semdegi garemoebebiT: dazRveuli avtomobilis mZRoli
imyofeboda alkoholis, narkotikuli an fsiqotropuli nivTierebebis zemoq-
medebis qveS. mopasuxis uari sadazRvevo SemTxvevis Sedegad gamowveuli zara-
lis anazRaurebaze, emyareboda Semdeg motivacias _ ar arsebobs mmarTveli
mZRolis simTvrale-sifxizlis faqtis damadasturebeli dokumentacia~.

mopasuxis Sedaveba ar iqna gaziarebuli da sarCelis warumatebloba ganapiro-
ba swored im garemoebam, rom damzRvevis mier xelmowerili ar iyo is doku-
menti, romelic mxareTa Soris mtkicebis tvirTis ganawilebis specialur
wesze SeTanxmebasa da, maSasadame, mtkicebis gansxvavebul standarts adgen-
da. marTalia, mzRveveli am pirobaze, rogorc xelSekrulebis standartul pi-
robaze apelirebda (ssk-is 342-e da 343-e muxlebi), Tumca dadgenil iqna, rom
xelSekrulebis standartuli pirobebis gacnobis Semdeg mzRveveli yovelTvis
awerinebda xels damzRvevs dasturad imisa, rom damzRvevisaTvis cnobili iyo
xelSekrulebis standartuli pirobebis Sinaarsis Sesaxeb, amgvari xelmowera
ki, ganxilul saqmeSi ar moipoveboda.

praqtikuli SemTxvevis samarTlebrivi analizi: am saqmeSi, dazRvevis xel-
Sekrulebis is sagamonakliso piroba, romlis arsebobis SemTxvevaSi, mzRveve-
li Tavisufldeboda zianis anazRaurebisagan, ver amoqmedda, radgan mxare-
Ta Soris mtkicebis tvirTis specialur wesze SeTanxmebis arseboba mzRvevel-
ma ver daadastura, xelSekrulebis standartul pirobaze damzRvevis infor-
mirebulobis ararsebobis gamo.

erTmniSvnelovania, rom mewarme subieqtis mier formalobis daucvelobam, rac
saxelSekrulebo urTierTobebSi, mewarmis mtkicebis tvirTs da, maSasadame, mi-
sive risks warmoadgenda, ganapiroba sarCelis uaryofa da dazRvevis sagamo-
nakliso wesis aumoqmedebloba. am viTarebaSi ki, xelSekrulebis standartu-
li pirobebis gacnobis dadastureba mzRvevelis riskad da, maSasadame, mi-
sive procesualur valdebulebad (mtkicebis tvirTad) gadaiqca.

8.3.4.  aRsaniSnavia sxva samoqalaqo saqme, romelSic, sadazRvevo SemTxveviT ga-

176 ix. susg #as-368-349-2015, 3 ivnisi, 2015 weli.
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mowveuli zianis anazRaurebisagan mzRveveli im safuZvliT gaTavisuflda, rom
damzRvevma ar Seasrula nakisri valdebuleba dacvis obieqtze arsebuli
nivTebis detaluri aRwerisa da miReba-Cabarebis gaformebis Sesaxeb177. sa-
xeldobr, mxareebs Soris gaformebuli dazRvevis xelSekrulebis sagans war-
moadgenda gansazRvrul adgilze ganTavsebuli klientis sakuTrebaSi arsebu-
li meqanikuri satransporto saSualebebis dacva.

imavdroulad, gaformebuli iyo momsaxurebis xelSekrulebis damatebiTi pi-
robebi (xelSekrulebis ganuyofeli nawili), romlis konkretuli muxlis Sesa-
bamisad, xelSekrulebis ZalaSi Sesvlidan araugvianes 2 kalendaruli dRisa,
mxareTa Soris unda gaformebuliyo miReba-Cabarebis aqti, romliTac ganisaz-
Rvreboda im materialuri faseulobebis zusti CamonaTvali da mdgomare-
oba, romelTa dacvas xelSekrulebis Sesabamisad uzrunvelyofda mimwode-
beli. realurad es iqneboda mzRvevlis pasuxismgeblobis farglebi.

damzRvevma da misma klientebma daarRvies damatebiTi pirobebi, rac imaSi ga-
moixata, rom mxolod qurdobis faqtis aRmoCenis Semdeg (sadazRvevo SemTxve-
va), gaaformes momsaxurebis xelSekrulebis damatebiTi pirobebi da Caatares
dasacavad gadacemuli mikroavtobusebis detaluri aRwera. Sesabamisad, ro-
desac mosarCelis TanamSromlebisaTvis cnobili gaxda zogierT mikroavtobus-
ze saTadarigo saburavebis ararseboba, realurad SeuZlebeli iyo imis dad-
gena, hqondaT Tu ara dacvis obieqtze gaCerebul mikroavtobusebs saTada-
rigo saburavebi maTi mosarCelisaTvis dasacavad gadacemis momentisaTvis.
materialuri faseuloba damkveTebma aRuricxavi saxiT gadasces mimwodebels,
romelmac aseve aRuricxavad miiRo.

praqtikuli SemTxvevis samarTlebrivi analizi: dazRvevis xelSekrulebis am
sagamonakliso pirobam gamoricxa mzRvevelis pasuxismgebloba, aenazRaurebina
sadazRvevo SemTxveviT gamowveuli danakargi (qurdoba). realurad, xelSek-
rulebis im pirobiT, romlis Tanaxmad, damzRvevi valdebuli iyo, Tavis kli-
entebTan gansazRvrul dros gaeformebina dacvis obieqtebis detaluri aRwe-
ra miReba-Cabarebis aqtis gaformebis gziT, ganisazRvreboda mzRvevelis pa-
suxismgeblobis farglebi (mtkicebis standarti), romlis gareSe, ubralod,
SeuZlebeli iyo imis dadgena, ra odenobis ziani ganicada damzRvevma.

8.3.5. sxva saqmeSic178, dadginda, rom ikveTeboda swored xelSekrulebis gamo-
naklisi SemTxveva (avtosatransporto saSualebis dazRvevis pirobebis 5.9. pun-
qtiT mxareebma daazustes, rom anazRaurebas ar eqvemdebareboda is zarali, ro-
melic gamowveuli iyo uflebamosili mZRolis mier daSvebuli, zRvruli siC-
qaris gadaWarbebis Sedegad), saxeldobr, faqtobrivi garemoebis mixedviT,
sagzao_satransporto SemTxvevis momentSi avtomobili moZraobda `sagzao
moZraobis usafrTxoebis Sesaxeb~ saqarTvelos kanonis 29.1 muxlis darRveviT
_ man gadaaWarba dasaSveb siCqares, ramac gamoiwvia sagzao SemTxveva (Tbilisi-
soxumi-leseliZis saavtomobilo gzis 58-e kilometrze, calmxrivi moZraobis-
Tvis gankuTvnil mSral, mobetonebul, udefeqto saavtomobilo gzaze dazRve-
uli avtomobiliT yovelgvari dabrkolebis gareSe moZraobisas, mZRolma gaS-
lil mosaxvevSi ver daimorCila saWe, mocurda, gadavida marcxena moxreSil
gverdulaze da Cavarda saniaRvre arxSi. amis Sedegad, dazRveuli avtomobili

177 ix. susg #as-266-253-2016, 14 ivnisi, 2016 weli.
178 ix. susg #as-92-88-2016,11 marti, 2016 weli
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srulad dazianda). Tavis mxriv, mxareTa Soris gaformebuli sadazRvevo xel-
Sekrulebis pirobebi gamoricxavda mzRvevelis pasuxismgeblobas im SemTxve-
vaSi, Tu avtosatransporto SemTxveva damzRvevis uflebamosili mZRolis mi-
er siCqaris gadaWarbebis Sedegi iyo.

praqtikuli SemTxvevis samarTlebrivi analizi: xelSekrulebis pirobebi
(ssk-is 327-e muxli), romelic xelSemkvrelTa Tavisufali nebis gamovlenis Se-
degad miRweul SeTanxmebas asaxavda da zRvruli siCqaris gadaWarbebis Sede-
gad gamowveuli zianis anazRaurebas ar iTvaliswinebda, sadazRvevo kompaniis
mxridan zianis anazRaurebis valdebulebas, ssk-is 799-e muxlis pirveli nawi-
lis Sesabamisad, gamoricxavda. niSandoblivia, rom ssk-is 799-e muxli daTqmas
akeTebs mxareTa mier SeTanxmebul pirobebze da anazRaurebis valdebulebas
xelSekrulebis garkveuli pirobebis daculobas ukavSirebs.

8.3.6. rogorc aRiniSna, sadazRvevo SemTxveviT gamowveuli zianis anazRaure-
bis (xelSekrulebis gamonaklisi) gamomricxvel daTqmas, xSir SemTxvevaSi, Sei-
cavs dazRvevis Sesaxeb xelSekruleba.

praqtikuli magaliTi179 Seexeba davas dazRvevis xelSekrulebis im daTqmis
baTilobas180, romliTac damzRvevis mier premiis gadaxdis vadis gadacilebis
periodSi miRebuli sadazRvevo SemTxveva anazRaurebas ar eqvemdebareboda
(xelSekrulebis gamonaklisi piroba)181.

mosarCelem miiCnia, rom xelSekrulebaSi aRniSnuli daTqma ewinaaRmdegeboda
dazRvevis maregulirebel normatiul danawess, gamomdinare iqidan, rom mxa-
reebi rCebodnen ra saxelSekrulebo urTierTobaSi, moqmedebda urTierTSem-
xvedri valdebulebebi. am pirobebSi ki, mzRvevelis uari, aenazRaurebina pre-
miis gadaxdis vadis gadacilebis momentSi miRebuli ziani, aramarTlzomie-
ri iyo.

xelSekrulebis sadavo piroba marTlac miCneul iqna kanonsawinaaRmdego daT-
qmad, ramdenadac samoqalaqo kanonmdeblobiT aRiarebuli uflebis marTlzo-
mierad da keTilsindisierad ganxorcielebisaTvis (ssk-is 799-e muxli) Tavis
aridebis klasikuri magaliTi iyo.

rac Seexeba sanqcias, sadazRvevo premiis gadaxdis grafikis darRvevis SemTxve-
vebSi, aRniSnuli reglamentirebulia dazRvevis samarTalurTierTobebis mom-
wesrigebel Semdeg normebSi: 815-e, 817-e da 818-e muxlebi.

sadavo SemTxvevaSi, mzRvevels werilobiT ar gaufrTxilebia damzRvevi premiis
gadaxdis Taobaze, ar ganusazRvravs orkviriani vada da damzRvevma, marTalia,
dagvianebiT, magram gadaixada grafikiT gaTvaliswinebuli TariRidan ramdeni-
me dReSi. Sesabamisad, dazRvevis xelSekrulebis safuZvelze warmoSobili sa-
dazRvevo urTierToba ar Sewyvetila, ris gamoc, mzRveveli sadazRvevo Sem-
Txvevis anazRaurebis pasuxismgeblobisagan ver gaTavisufldeboda.

179 ix. susg #as-896-858-2014, 16 marti, 2015 weli.
180 damfuZnebeli normebi: sk-is 54 da 799-e muxlebi.
181 saxeldobr, sadavo, xelSekrulebis me-7 muxlis me-2 punqtis Tanaxmad, „damzRvevis mier pre-

miis (xolo ganvadebisas misi vadamosuli Senatanis) vadaSi gadauxdelobis SemTxvevaSi daz-
Rveva Cerdeba. SeCerebuli dazRveva avtomaturad uqmdeba (wydeba), Tu damzRvevi erT TveSi
ar dafaravs davalianebas. amasTan, sadazRvevo anazRaurebas ar eqvemdebareba SeCerebis pe-
riodSi damdgari SemTxveva (ziani)“.
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praqtikuli SemTxvevis samarTlebrivi analizi: saxelSekrulebo urTierTo-
bis amosavali principi mxareTa mier gamovlenili nebis miRwevaa. ssk-i orien-
tirebulia pirveladi moTxovnis _ valdebulebis Sesrulebis miRwevaze, rac
Seexeba xelSekrulebis moSlasa Tu xelSekrulebidan gasvlas (rogorc me-
oradi moTxovnis realizacia), TavisTavad mxareTa nebazea damokidebuli,
Tumca kanonmdebeli amomwuravad adgens maTi gamoyenebis winapirobebs (spe-
cialuri regulacia: 815-e, 817-e da 818-e muxlebi; zogadi regulacia: ssk-
is 352-e, 405-e muxlebi).

ssk-is 817-e muxliT dadgenili normatiuli regulirebis pirobebSi, mzRvevels
SeuZlia, werilobiT gansazRvros gadaxdis orkviriani vada. amasTanave, unda
miuTiTos im Sedegebze, romlebic vadis gasvlas mohyveba. normis meore nawi-
liT ki, dadgenilia mzRvevelis mier Setyobinebis uflebis gamouyeneblobi-
saTvis erTgvari samoqalaqosamarTlebrivi sanqcia, kerZod is, rom sadazRve-
vo SemTxveva misTvis warmoSobs sadazRvevo xelSekrulebiT nakisri valdebu-
lebis Sesrulebas. maSasadame, sk-is 817-e muxlis me-2 nawili gansazRvravs
amave normis pirvel nawils, imgvarad, rom mzRvevelis pasuxismgeblobisa-
gan ganTavisufleba dasaSvebia mxolod im SemTxvevaSi, Tu sadazRvevo kom-
pania werilobiT gaafrTxilebs damzRvevs premiis gadaxdis Taobaze da 2-
kviriani vadis gasvlis Semdeg iqneba sadazRvevo SemTxveva.

8.3.7. sxva saqmeSic182, damzRvevis moTxovnas sadazRvevo SemTxveviT gamowveu-
li zianis anazRaurebis Sesaxeb183, mzRvevelma daupirispira moTxovnis gamom-
ricxveli Sesagebeli da ganmarta, rom mxareTa Soris arsebobda konkretuli
riskebisagan dazRvevis xelSekruleba. erT-erT aseT risks warmoadgenda xan-
Zari. is faqti, rom dazRveulis qoneba dazianebuli iyo ara uSualod xan-
ZriT, aramed wylis zemoqmedebiT, romelic gamoiyeneboda xanZris Casaqro-
bad (saxeldobr, xanZris lokalizacia-Caqrobis mizniT, saxanZro brigadebi iye-
nebdnen wylis Zlier Wavls, romlis zemoqmedebis Sedegad dazianda Senoba-na-
gebobis yvela sarTuli, maT Soris, pirvel sarTulze arsebuli mzRvevelis kuT-
vnili maRaziis mopirkeTeba, remonti da maRaziaSi ganlagebuli saqoneli), xo-
lo xelSekruleba wylis zemoqmedebiT dazianebis mxolod konkretul Sem-
Txvevebs iTvaliswinebda: wyaldidoba da wyalgayvanilobis sistemebis
mwyobridan uecari da moulodneli gamosvla, mzRveveli Tavisufldeboda
pasuxismgeblobisagan.

sakasacio palatis daskvniT, wylis CamoSvebam ziani nawilobriv marTlac gamo-
iwvia, Tumca, Tuki movlenaTa erTobliobidan amoviRebT xanZars, aRmoCnde-
ba, rom mexanZreTa moqmedeba, kerZod, isini wyals ar CauSvebdnen rom ara
xanZari, xelSekrulebis mixedviT, aris dazRveuli riski, Sesabamisad xanZa-
ri, rogorc fizikuri movlena da rogorc (xelSekrulebiT gansazRvruli) cdo-
mileba, aris umTavresi da Seucvleli mizezi miRebuli zianisa. sadazRvevo ris-
kis (xanZari) farglebSi ki, dazRveuli qoneba swored sadazRvevo cdomile-
bis farglebSi dazianda da am mxriv warmoiSva mzRvevelis valdebuleba.

imavdroulad, mzRveveli uars acxadebda polisis gacemis Semdgom SeZeni-
li maragebis ganadgurebiT miRebuli zianis anazRaurebaze, xelSekrulebis
imgvar Canawerze miTiTebiT, romlis Tanaxmad, dazRvevas ar eqvemdebareba ise-

182 ix. susg #as-535-511-2016, 8 ivlisi, 2016 weli.
183 damfuZnebeli norma: ssk-is 799-e muxli.
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Ti saqoneli, romelic maragis saxiT aris dasawyobebuli maTi SeZenidan 1 wel-
ze meti vadiT.

mzRvevelis pozicia arc am nawilSi iqna gaziarebuli Semdegi dasabuTebiT, ker-
Zod, dazRveuli maragebis moculobis gansazRvra imdagvarad, rom TiToeuli
konkretuli nivTis realizebis Semdeg xdeba am erTeulis amoricxva sadazRvevo
dafarvidan, xolo, sanacvlod Semotanili saqoneli ar izRveva, dazRveuli ki,
ixdis erTsa da imave premias 600 000 aSS dolaris Rirebulebis maragis dazRvevi-
saTvis, scildeba gonivruli gansjis standarts. dazRvevis xelSekrulebis 2.9
punqtis `k~ qvepunqti imgvarad iqna ganmartebuli, rom dazRvevas ar eqvemdeba-
reboda da dazRveviT ar ifareboda iseTi saqoneli, romelic maragis saxiT iyo
dasawyobebuli dazRveulis sawyobSi dazRvevis momentSi da misi SeZenidan 1 wel-
ze meti vada iyo gasuli, xolo dazRveul maragSi Sedioda, rogorc dazRvevis
momentSi erT welze naklebi vadiT dasawyobebuli saqoneli, ise _ Semdgom SeZe-
nili saqoneli, magram ara umetes mxareTa SeTanxmebuli odenobisa (mocemul Sem-
TxvevaSi 600 000 aSS dolarisa). damzRvevis interess warmoadgenda ara konkre-
tuli nivTis, aramed im saqonlis dazRveva, romlis jamuri Rirebulebac ga-
nisazRvreboda 600 000 aSS dolariT da dasawyobebuli iyo xelSekrulebis da-
debamde araumetes erTi wlisa, aseve, yvela is gvareobiTi nivTi, romelic xel-
Sekrulebis moqmedebis vadaSi, sadazRvevo Rirebulebis farglebSi Caanac-
vlebda manamde dasawyobebul da realizebul nivTebs.

praqtikuli SemTxvevis samarTlebrivi analizi: mocemul saqmeSic, mxareTa mi-
er xelmowerili aqtis _ dazRvevis xelSekrulebis im Canawerebis ganmartebi-
saTvis, romelze dayrdnobiT, mzRveveli uars acxadebda zianis anazRaureba-
ze, gamoyenebul iqna ssk-is 52-e, me-8 muxlis me-3 nawilebis danawesiT ganmtki-
cebuli gonivrulobisa da keTilsindisierebis standarti, imgvarad, rom
samarTlebrivi urTierTobis monawileebis mxridan gamoricxuliyo ufle-
bis borotad gamoyeneba e.w. ̀ shikanashikanashikanashikanashikana~. sasamarTlo davaTa umetesoba Seexeba ga-
weuli samedicino momsaxurebis anazRaurebas. davaTa aRniSnul kategoriaSi
sarCelis gamomricxvel Sedavebad mewarme subieqtebi/sadazRvevo kompani-
ebi Sesrulebuli samuSaos amsaxveli Sesabamisi saangariSgebo da samedi-
cino dokumentaciis xarvezianobas, maT dadgenil vadaSi warudgenlobas,
aseve, xelSekrulebis zogierTi punqtis baTilobas, gaweuli samedicino
momsaxurebis uxarisxobasa da ̀ samedicino Carevis aucileblobis~ princi-
pis daucvelobaze miuTiTeben.

8.4.samedicino momsaxurebis anazRaurebaze uaris Tqmis
legitimurobis problema

am kategoriis davebSi, mxareTa Soris samedicino momsaxurebis Sesaxeb sa-
xelSekrulebo urTierToba Sefasebulia nardobis samarTlebriv urTier-
Tobad184, romeli urTierTobis monawile mxareebsac ekisrebaT ormxrivi uf-
lebebi da movaleobebi, saxeldobr, erTi mxriv, menarde (samedicino dawesebu-
leba) valdebulia, gauwios SeTanxmebuli samedicino momsaxureba `SemkveTs~/
`sadazRvevo kompaniebs~ (SemkveTis mier dazRveul pirebs), xolo, meore mxriv,

184 damfuZnebeli norma: ssk-is 629-e muxli.
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`SemkveTi~ valdebulia, aanazRauros Sesrulebuli samuSao.

gaweuli samedicino momsaxurebis anazRaurebaze uaris legitimurobis
dasadgenad sasamarTlo amowmebs, ra saxis specialur wesebsa da pirobebs
iTvaliswinebda mxareTa Soris gaformebuli xelSekruleba.

8.4.1. erT-erT saqmeSi185 SemkveTis Sedaveba imasTan dakavSirebiT, rom menar-
dis mier ar iyo warmodgenili Sesrulebuli samuSaos amsaxveli Sesabamisi sa-
angariSgebo da samedicino dokumentacia dadgenil vadasa da dadgenili wesiT,
ar iqna gaziarebuli im mosazrebiT, rom xelSekrulebis moqmedebis vada, ro-
melSic iyo miTiTeba specialur wesze, sadavo periodSi gasuli iyo da xelSek-
rulebis moqmedeba avtomaturad grZeldeboda erTi wlis vadiT, Sesabamisad,
angariSsworebis specialuri wesi, moqmedebda mxolod xelmowerili xelSek-
rulebis arsebobis periodSi.

8.4.2. sxva saqmeSi186, mzRveveli dazRveuli pirebisaTvis gaweuli saswrafo sa-
medicino daxmarebis momsaxurebis Rirebulebis anazRaurebaze da valde-
bulebis SeusruleblobiT gamowveuli pirgasamtexlos dakisrebaze uars
im motiviT acxadebda, rom xelSekrulebis dadebis dros ar arsebobda sadavo
periodSi gaweuli momsaxurebis gadaxdis valdebuleba, vinaidan menardes Sem-
kveTisagan ukve miRebuli hqonda am periodSi gaweuli momsaxurebis Rirebu-
leba, Tumca, raime mtkicebuleba, romliTac dadasturdeboda aRniSnuli ga-
remoeba, saqmeSi wardgenili ar iyo. piriqiT, saqmis masalebiT dasturdeboda
SemkveTsa da menardes Soris q. Tbilisis mosaxleobisTvis saswrafo samedici-
no daxmarebis momsaxurebis Sesyidvis xelSekrulebis dadebis faqtobrivi ga-
remoeba, gansazRvruli iyo angariSsworebis wesic. saqmeSi ganTavsebuli dafi-
nansebis cxriliT dgindeboda, rom garkveul periodSi (ara sadavo periodi) Sem-
kveTs menardisaTvis gadaricxuli hqonda momsaxurebis Rirebuleba, Tumca sa-
davo periodSi SemkveTi dazRveuli mosaxleobis saswrafo samedicino momsa-
xurebas ar anazRaurebda.

menardis sarCeli nawilobriv dakmayofilda da, mis sasargeblod, SemkveTs da-
ekisra davalianebis ZiriTadi Tanxisa da pirgasamtexlos gadaxda.

8.4.3. arcTu iSviaTia davebi `saxelmwifo sadazRvevo programebis farglebSi
samedicino da sadazRvevo momsaxurebis miwodebis wesebis damtkicebis Sesa-
xeb~ saqarTvelos mTavrobis 2012 wlis 14 maisis #177 dadgenilebiT (SemdegSi:
#177 dadgenileba) gansazRvrul saxelSekrulebo urTierTobaSi myof mxare-
ebs Soris.

davas ganapirobebs saxelmwifo sadazRvevo da korporaciuli programis far-
glebSi mzRvevelis mier dazRveuli pirebisaTvis gaweuli samedicino momsa-
xurebis aunazRaurebloba. moTxovnis gamoricxvel SesagebelSi mzRveveli Zi-
riTadad eyrdnoba saangariSgebo dokumentaciis arasrulad wardgenas (sa-
xeldobr, mzRvevels waredgineba mxolod forma #100, rac ar asaxavs mkurna-
lobis suraTs) da samedicino momsaxurebis gawevis procesSi daSvebul dar-
Rvevebs (saxeldobr, samedicino saqmianobis regulirebis saagentos mokvle-
vis Sedegad mosarCele dawesebulebaSi gamovlinebul samedicino darRvevebs).

185 ix. susg #as-549-521-2015, 18 noemberi, 2015 weli.
186 ix. susg #as-356-341-2016, 1 ivlisi, 2016 weli.
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imavdroulad, mzRveveli sadavod xdis valdebulebis darRvevisaTvis pirga-
samtexlos ganakveTis gonivrulobas.

am mimarTulebiT gamoikveTa Semdegi187: sadavo samarTalurTierTobis mosa-
wesrigeblad gamoiyeneba #177 dadgenileba, romelic gansazRvravs saxelmwi-
fo sadazRvevo programebis farglebSi samedicino da sadazRvevo momsaxure-
bis miwodebis wesebs da aregulirebs saxelmwifo biujetiT dafinansebul Se-
sabamis janmrTelobis dazRvevis saxelmwifo programebSi monawile subieqtebs
Soris warmoSobil urTierTobebs da am programebis farglebSi miwodebuli sa-
medicino, farmacevtuli da sadazRvevo momsaxurebis standartebs.

#177 dadgenilebis Tanaxmad, mimwodebeli (mzRveveli) uflebamosilia, mi-
iRos sadazRvevo SemTxvevis drouli da sruli anazRaureba. gaTvaliswine-
bulia sadazRvevo SemTxvevis anazRaurebisagan mzRvevelis pasuxismgeblobi-
sagan ganTavisuflebis safuZvlebic. amave dadgenilebis me-6 muxlis me-5 pun-
qtis Sesabamisad, mzRveveli valdebulia, saangariSgebo dokumentaciis miRe-
bidan 15 samuSao dRis ganmavlobaSi Caataros saangariSgebo dokumentaciis in-
speqtireba da mimwodebelTan werilobiT an eleqtronulad gaaformos urTi-
erTSedarebis aqti, romelsac Tan erTvis reestri SemTxvevebis mixedviT. re-
estri unda moicavdes informacias TiToeuli SemTxvevis Taobaze aRiarebuli
da koreqtirebuli Tanxis Sesaxeb. mzRvevelma urTierTSeTanxmebis aqtis sa-
fuZvelze aRiarebuli Tanxa unda gadaricxos araugvianes am periodis damTav-
rebidan 4 samuSao dRis vadaSi. amdenad, mzRvevelisaTvis wardgenili saanga-
riSgebo dokumentaciis safuZvelze, koreqtirebis uflebamosileba mzRve-
vels gaaCnia mxolod dokumentis wardgenidan 15 dRis vadaSi. swored am va-
daSia igi valdebuli, ganaxorcielos inspeqtireba.

sadavo SemTxvevebSi, mzRvevelis mier dadgenilebiT gansazRvrul vadebSi
ar ganxorcielebula dokumentaciis inspeqtireba da arc mimwodebelTan
werilobiT an eleqtronulad urTierTSedarebis aqti gaformebula.

imavdroulad, daudasturebeli iyo Sedaveba samedicino dawesebulebis mi-
er arazusti kvlevebisa da momsaxurebis gawevis Sesaxeb, ramdenadac same-
dicino regulirebis saagentos Semowmebis aqti am garemoebis damadasturebel
arsebiT mtkicebulebad miCneuli ar iqna. 177-e dadgenilebis me-3 muxlis me-4
nawilis ̀ d~ qvepunqtis Sesabamisad, zemoaRniSnuli garemoebebi dadasturebu-
li unda iyos mxareTa mier mowveuli eqspertebis daskvniT an samedicino medi-
aciis samsaxuris aqtiT an saqarTveloSi moqmedi kanonmdeblobis Sesabamisad.

marTlzomieradaa miCneuli msgavs SemTxvevebSi dakisrebuli pirgasamtex-
loc da sasamarTlo ar iyenebs ssk-is 420-e muxliT miniWebul gonivrulo-
bis standarts, rac ganpirobebeulia urTierTobis sakanonmdeblo reguli-
rebis TaviseburebiT, saxeldobr, msgavs SemTxvevebSi, pirgasamtexlos ode-
noba gansazRvrulia normatiuli aqtiTa (saxelmwifo dazRvevis programis far-
glebSi) da xelSekrulebiT (korporaciuli dazRvevis farglebSi). ssk-is 420-e
muxliT gaTvaliswinebuli mowesrigeba (gonivrulobis sasamarTlosmieri
kvlevis standarti) ki, gamoiyeneba mxolod mxareTa SeTanxmebiT gaTvaliswi-

187 ix. susg #as-859-809-2015, 19 noemberi, 2015 weli. (aseve ix. susg #as-1277-1198-2015, 15 mar-
ti, #as-410-393-2016, 22 ivnisi, 2016 weli; saqme #as-231-220-2016, 27 aprili, 2016 weli; #as-
482-456-2015, 27 aprili, 2016 weli).
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nebul pirgasamtexlosTan dakavSirebiT da gansaxilveli SemTxvevis mimarT
ver iqneba gamoyenebuli, radgan sasamarTlos ar SeuZlia, Seamciros kanoniT
dadgenili pirgasamtexlo188.

8.5. proceduruli sakiTxebi

gaweuli samedicino momsaxurebis safasuris anazRaurebis valdebulebis arar-
sebobis ZiriTad motivad mzRveveli miuTiTebs: beneficiarebisaTvis gaweuli
momsaxurebis uxarisxobaze, samedicino Carevis aucileblobis daucvelo-
basa da xarjis araefeqturobaze189 da Sedavebul garemoebaTa mtkicebas same-
dicino dawesebulebis tvirTad miiCnevs. mtkicebis tvirTis amgvari ganawi-
lebis argumentad aqcentirebs im sasamarTlo praqtikaze, romelic Seexeba sa-
medicino SecdomiT miyenebuli zianis anazRaurebis samarTlebriv sakiTxebs.

sasamarTlo davebi, romlebic Seexeba samedicino SecdomiT moqalaqis sicoc-
xlisa da janmrTelobisaTvis zianis miyenebis gamo, samoqalaqosamarTlebrivi
pasuxismgeblobis dakisrebas, eqimis an saavadmyofos mimarT, pacients SeiZle-
ba, warmoeSvas, rogorc xelSekrulebidan, aseve _ deliqturi normebidan [ssk-
is 992-e da 1007-e muxlebi; damxmare normebi: saqarTvelos kanoni ̀ janmrTelo-
bis dacvis Sesaxeb~ da saqarTvelos kanoni `pacientis uflebebis Sesaxeb~].

moTxovnis damfuZnebeli normis mixedviT, marTlsawinaaRmdego qmedebad
miiCneva samedicino dawesebulebis mier arasworad Catarebuli diagnos-
tika da mkurnaloba, ramac gamoiwvia ziani. pacients zianis anazRaurebis uf-
leba aqvs im SemTxvevaSi, Tu: 1. samedicino saqmianobis mizani miRweuli ar aris
(adamianis janmrTelobis aRdgena da sicocxlis SenarCuneba) da 2. medicinis
muSakis qmedeba ar Seesabameba samedicino maCveneblebs. arsebuli sasamarTlo
praqtikiT faqtebze miTiTebis tvirTisa da maTi damtkicebis tvirTi ekisreba
procesis monawile im mxares, romelic iTxovs miyenebuli zianis anazRaurebas,
maSasadame, dazaralebuls (ix., susg #as-874-1146-05, 2005 wlis 14 seqtemberi;
#as-260-244-11, 2011 wlis 27 ivnisi).

warmoSobili sadavo urTierToba ki, miekuTvneba sxva samarTalurTierTobas,
saxeldobr, mxareTa Soris sadavoa ara zianis anazRaureba deliqturi samar-
TalurTierTobidan an xelSekrulebis darRvevidan gamomdinare, aramed, sada-
voa Sesrulebuli samuSaos anazRaureba, romeli valdebulebac warmoSobilia
nardobis samarTlebrivi urTierTobidan. Sesabamisad, samedicino dawesebule-
bis moTxovna aunazRaurdes, sadazRvevo kompaniis beneficiarebisaTvis gaweu-
li momsaxurebis Rirebuleba unda Semowmedes ssk-is 629-e muxliT dadgenil
wanamZRvrebTan da ara ssk-is 1007-e  da 992-e muxlebis winapirobebTan.

maSasadame, rodesac dasturedeba beneficiarebisaTvis samedicino momsaxu-
rebis gawevis faqti, rac warmoSobs sadazRvevo kompaniis Semxvedr valdebu-

188 normatiulad gansazRvruli pirgasamtexlos odenobis sasamarTlos mier Semcirebis SeuZ-
leblobis Sesaxeb damatebiT ix. sus 02.02.2015w.-is ganCineba saqme #as-1171-1116-2014; sus
24.03.2014w.-is ganCineba saqme #as-1284-1226-2013.

189 ix. susg #as-188-177-2017, 21 aprili, 2017 weli; #as-1206-1166-2016, 24 Tebervali, 2017 we-
li; #as-1191-1151-2016 , 24 Tebervali, 2017 weli.
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lebas gawuli momsaxurebis anazRurebis Taobaze, moTxovnis Semwyveti Sedave-
bis _ beneficiarebisaTvis gaweuli momsaxurebis uxarisxobis, samedicino
Carevis aucileblobis daucvelobisa da xarjis araefeqturobis mtkice-
bis tvirTi ekisreba momsaxurebis anazRaurebaze valdebul xelSemkvrel
mxares [mtkicebis tvirTis ganawilebis zogadi wesi _ sssk-is 102-e muxli].

praqtikuli SemTxvevis samarTlebrivi analizi: gaweuli samedicino momsa-
xurebis anazRaurebis Sesaxeb moTxovnis gamomricxveli Sedaveba, umetes Sem-
TxvevaSi, Sesrulebuli samuSaos amsaxveli Sesabamisi saangariSgebo da samedi-
cino dokumentaciis warudgenlobas efuZneba. am SemTxvevaSi, mtkicebis spe-
cialur standarts (inspeqtirebis vadebs, koreqtirebis SemTxvevebs da sxva)
awesebs sadavo samarTalurTierTobis momwesrigebeli aqti _ #177dadge-
nileba; zogierT sadavo SemTxvevaSi ki, uSualod mxareTa mier xelmoweri-
li dokumenti (xelSekruleba).

imavdroulad, dauSvebelia pirgasamtexlos gonivrulobis kvleva, rac gan-
pirobebulia davis TaviseburebiT da, maSasadame, pirgasamtexlos normatiu-
lad gansazRvruli bunebiT.

rac Seexeba samedicino momsaxurebis anazRaurebis moTxovnis Semwyvet Sedave-
bas, rogoricaa: beneficiarebisaTvis gaweuli momsaxurebis uxarisxoba, sa-
medicino Carevis aucileblobis daucveloba da xarjis araefeqturoba, ro-
desac dasturdeba beneficiarebisaTvis samedicino momsaxurebis gawevis faq-
ti, rac warmoSobs sadazRvevo kompaniis Semxvedr valdebulebas gaweuli mom-
saxurebis anazRurebis Taobaze [ssk-is 629-e muxli], moTxovnis Semwyveti Seda-
vebis mtkicebis tvirTi ekisreba momsaxurebis anazRaurebaze valdebul
xelSemkvrel mxares [mtkicebis tvirTis ganawilebis zogadi wesi _ sssk-is 102-e
muxli].

verc protokolebisa da gzamkvlevebis (gaidlainis) daucveloba, diagnozis das-
mis mizniT kvlevebisa da mkurnalobis mizniT SerCeuli medikamenturi Terapiis
SerCeva miiCneva anazRaurebaze uaris Tqmis samarTlebriv safuZvlad, radgan,
Tu dasturdeba, rom dadebulia xelSekruleba, gansazRvrulia misi Sinaarsi da
erT-erTi xelSemkvreli mxare jerovnad asrulebs mas, sawinaaRmdegos dadas-
turebamde, warmoiSoba Semxvedri valdebuleba Sesrulebulis anazRaurebaze.

8.6.sabanko garantiiT nakisri valdebulebis Sesrulebis
winapirobebi

sarCeli aRiZra190 sadazRvevo kompaniis winaaRmdeg sabanko garantiiT nakis-
ri valdebulebis Sesrulebis moTxovniT191. vlindeboda moTxovnis ganmapi-
robebeli yvela wanamZRvari:

a) sabanko garantiis xelSekrulebis arseboba, romliTac sadazRvevo kompania
uzrunvelyofda xelSekrulebis Sesrulebas principalis mier valdebulebis
Seusruleblobis SemTxvevaSi; b) principalis mier nakisri valdebulebis Seus-

190 ix. susg #as-782-739-2015, 19 oqtomberi, 2015 weli.
191 damfuZnebeli norma: ssk-is 879-e muxli.
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ruleblobis gamo xelSekrulebis Sewyveta; g) sabanko garantiiT dadgenil va-
daSi beneficiaris moTxovnis wardgena garantorisaTvis; d) beneficiaris mier
moTxovnis xelmeored wardgena.

garantoris (sadazRvevo kompaniis) mxridan ganxorcielda moTxovnis Sem-
wyveti Sedaveba imaze miTiTebiT, rom sabanko garantia uzrunvelyofda prin-
cipalis mier beneficiarisaTvis miyenebuli zianis anazRaurebas, romeli zia-
nis arsebobisa da odenobis faqts beneficiari ver adasturdebda. imavdrou-
lad, garantori uTiTebda xelSekrulebis darRvevis umniSvnelo xasiaTze,
rac ar warmouSobda beneficiars xelSekrulebidan gasvlis uflebas.

amdenad, irkveoda, rom garanti, sabanko garantiT gaTvaliswinebuli Tanxis
gadaxdaze uars ar acxadebda arcerTi iseTi safuZvliT, rogoricaa: moTxov-
nis Seusabamoba garantiis pirobebTan da/an, rom moTxovna garants waredgina
garantiiT gansazRvruli vadis damTavrebis Semdeg (ssk-is 887-e muxlis pirve-
li nawili).

8.7.sabanko garantiiT nakisri valdebulebis warmoSobis
dro da valdebulebis Sesrulebis wesi

erT saqmeSi192, sakasacio palatam imsjela sakiTxze, Seesabameboda Tu ara bene-
ficiarisaTvis Caricxuli fulis erTeuli (lari) Caricxvis momentisaTvis
arsebul gacvliT kurss amerikul dolarTan mimarTebiT. garantoris val-
debulebis Sewyvetilad miCnevas ssk-is 389-e muxlis normatiul danawess
ayrdnobda, rac uaryofil iqna im argumentiT, rom sagarantio xelSekrule-
biT sagarantio Tanxa ganisazRvra amerikuli dolariT, xolo valdebuleba Ses-
rulda erovnuli valutiT, lari Cairicxa.

aqedan gamomdinare, valdebulebis Sewyvetilad aRiarebisaTvis sasamarTlom
gamoarkvia sakiTxi imis Sesaxeb, Caricxuli lari im momentisaTvis Seesabamebo-
da Tu ara garantiis xelSekrulebaSi miTiTebuli ucxouri valutis (ameriku-
li dolari) gacvliT kurss, rac mocemuli saqmis samarTlebriv Sefasebas ssk-
is 389-e muxlis normatiuli danawesiT gamoricxavda.

amave davaSi ganmarta ssk-is 389-e muxlis normatiuli Sinaarsi, romelic awes-
rigebs iseT samarTalurTierTobas, rodesac vlindeba fuladi valdebuleba,
gansazRvrulia fuladi valdebulebis raodenoba, Tumca, valdebulebis war-
moSobis dRidan valdebulebis Sesrulebis dRemde valutis kursi an fulis er-
Teuli Seicvala. sasamarTlos mosazrebiT, normis mizani sabazro ekonomikis
ganviTarebis xelSewyoba, samoqalaqo brunvis stabilurobis uzrunvelyofaa.
Sesabamisad, norma, rogorc sityvasityviTi, aseve logikuri da Sinaarsobrivi,
swored aRniSnuli miznis gaTvaliswinebiT unda ganimartos. normis swori in-
terpretaciisaTvis ki, unda dadgindes normaSi gamoyenebul terminTa zusti
mniSvneloba, raTa Tavidan iqnes acilebuli samarTlis Teoriisa da sasamar-
Tlo praqtikis urTierTSeusabamoba. `nominalizmis principis~ mixedviT, mo-
vale valdebulia, vali daabrunos fuladi niSnebis imave raodenobiT (nomina-
liT), romelic valdebulebis warmoSobis dros Seesabameboda. msoflios ci-

192 ix. susg #as-130-122-2017, 24 marti, 2017 weli.
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vilizebuli samyaros qveynebis kanonmdeblobaSi asaxuli es principi, valis ga-
daxdisas yuradRebas uTmobs ara gadasaxdeli nominalis msyidvelobiT unari-
anobas, aramed Tavad nominals da fuladi niSnebis raodenobas. nominalizmis
principis Sesabamisad, valdebulebis sagani fuladi erTeulebis raodenobaa
da ara fulis msyidvelobiTi unarianoba.

niSandoblivia, rom sasamarTlo praqtikaSi 389-e muxlis Sinaarsi gansxvavebu-
li precedentis wyaro gaxda. sasamarTlos ganmartebiT, 389-e muxlis gamoye-
neba SesaZlebelia mxolod im SemTxvevaSi, roca vlindeba denominacia, anu fu-
lis erTeulis (kursis) gazrda an Semcireba, aseve, icvleba valuta da erovnu-
li valuta ganicdis hiperinflacias. vinaidan, qarTuli erovnuli valutis _
laris mimarT zemoT miTiTebuli procesebi ar mimdinareobda, fuladi valde-
bulebebis Sesrulebis dros dauSvebelia ssk-is 389-e muxlis gamoyeneba. am mux-
lis gamoyeneba dauSvebelia fulis kursis normaluri gauaresebis drosac, rad-
ganac es procesi yvela qveyanaSi aRiniSneba. Sesabamisad, normis funqciuri da-
niSnuleba Semdegia: igi gamoiyeneba maSin, rodesac saxelmwifo fulis nominals
cvlis an kidev maSin, rodesac mimdinareobs hiperinflacia (Zalian maRali in-
flacia, romelic xSirad ganisazRvreba, rogorc inflacia, romlis yovelTvi-
uri done, drois xangrZlivi monakveTis ganmavlobaSi aRemateba 50 procents).
Tu saxelmwifos mier nominali ar Seicvleba an hiperinflacia ar iarsebebs, 389-
e muxlis gamoyeneba dauSvebelia193.

gadaangariSebis valdebuleba ki, mxolod im SemTxvevaSi SeiZleba, warmoiSvas,
Tu vadamosuli valdebulebis warmoSobis dRe da valdebulebis faqtobrivad
Sesrulebis dRe erTmaneTs ar emTxveva, anu _ rodesac vadaa gadacilebuli. aseT
SemTxvevaSi, kontrahents kursTaSoris sxvaobis saxiT, zianis anazRaurebis
moTxovnis ufleba aqvs. kontrahentisaTvis miyenebuli ziani im danaklisSi ga-
moixateba, rac man valdebulebis warmoSobis droidan, anu im dRidan, rodesac
valdebuleba unda Sesrulebuliyo, faqtobriv Sesrulebamde, fulis erTeu-
lis (kursis) misTvis sauareso cvlilebiT ganicada. aseT SemTxvevaSi, kursTa-
Soris sxvaoba, rogorc faqtobrivad miRebuli ziani, anazRaurebas eqvemdeba-
reba [ssk-is 408-e muxli].

praqtikuli SemTxvevis samarTlebrivi analizi: sabanko garantias aqvs gan-
sakuTrebuli (araaqcesoruli) buneba, rac ganapirobebs mis damoukideblobas
ZiriTadi valdebulebisagan. imgvarad, rom principalis mier valdebulebis
darRvevis saxisa da xarisxis kvleva garantis mxridan gonivruli windaxedu-
lobis farglebSi SesaZlebeli iyo mxolod sabanko garantiiT SeTanxmebuli
moTxovnis an TandarTuli dokumentebis wardgenis pirobebis dacvis kvlevis
farglebSi, anu formaluri saxiT (dokumentebis formaluri Sesabamisobis
dadgena e.w dokumenturi operacia). Sesabamisad, sakasacio palatam miiCnia,
rom garantoris uari sabanko garantiiT nakisri valdebulebis Sesrulebaze
moklebuli iyo samarTlebriv safuZvels.

193 ix. saqarTvelos samoqalaqo kodeqsis komentaris eleqtronuli versia: http://www.gccc.ge
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Tavi VIIIVIIIVIIIVIIIVIII. korporaciuli marTvis procesSi
sakadro politikis gansazRvra da
socialuri samarTlianobis principi

9.1.mimoxilva

saqarTveloSi Sromis kanonmdeblobis reformis erT-erTi mizani dasaqmebu-
lis uflebebis dacva iyo. Sromis ufleba garantirebulia ara mxolod erov-
nuli kanonmdeblobiT, aramed, agreTve, saerTaSoriso mravalmxrivi xelSek-
rulebebiT, rogoricaa, `ekonomikuri, socialuri da kulturuli uflebebis
Sesaxeb saerTaSoriso paqti~194 da `evropis socialuri qartia~195.

Sromis uflebis efeqtiani ganxorcielebis mizniT, konkretuli valdebule-
bebi ekisrebaT SromiTi urTierTobis monawile mxareebs. dasaqmebulis ganTa-
visuflebis safuZvlebis kvlevisas, mniSvnelovania, dadgindes, ra RonisZiebe-
bi gaatara damsaqmebelma, raTa uzrunveleyo dasaqmebulisaTvis dakavebuli
poziciis SenarCuneba. amgvari midgomas amkvidrebs ekonomikuri, socialuri da
kulturuli uflebebis Sesaxeb saerTaSoriso paqtis me-6 muxli, romelic Sro-
mis uflebis uflebis sruli ganxorcielebis mizniT, paqtis monawile saxel-
mwifoebs akisrebs pozitiur valdebulebas, danergon profesiuli da teqni-
kuri swavlebisa da wvrTnis programebi, gaataron politika da SeimuSavon me-
Todologia, raTa miRweul iqnes ganuxreli ekonomikuri, socialuri da kul-
turuli ganviTareba da sruli Sedegiani dasaqmeba iseT pirobebSi, sadac Ti-
Toeuli adamianis politikuri da ekonomikuri Tavisufleba daculi iqneba. aqe-
dan gamomdinareobs meore erTmniSvnelovani daskvna: TiToeuli dasaqmebulis
saqmis individualuri Sefasebisas, gamoyenebuli unda iyos e.w. `favor prestatoris~
principi, rac dasaqmebulTaTvis sasargeblo wesTa upiratesobas niSnavs. am
principis gamoyenebisas, saWiroa `damsaqmeblisa~ da `dasaqmebulis~ moTxov-
nebsa da interesebs Soris zomieri balansis dacva, samarTlianobis, kanoniere-
bisa da TiToeuli maTganis qmedebis keTilsindisierebis konteqstiT Sefaseba.

niSandoblivia, rom Sromis Tavisufleba ar aris absoluturi xasiaTis konsti-
tuciuri ufleba, ramdenadac misi normatiuli Sinaarsi iTvaliswinebs garkve-
ul SezRudvebs, romlebic aucilebelia misi gamoyenebis gonivrulobisa da
proporciulobis dacviT.

194 ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso paqti evropis sab-
Wos generaluri asambleis 1966 wlis 16 dekembris 2200A(XXI) rezoluciiT ZalaSia: 1976 wlis
3 ianvridan. paqtis qarTulenovani teqsti ix.https://matsne.gov.ge/ka/document/view/1483577.
18.04.2017.

195 evropis socialuri qartia evropis sabWos xelSekrulebaa, romelsac xeli 1961 wels moewe-
ra, 1996 wels ki masSi Sesworebebi Sevida. es aris unikaluri samarTlebrivi instrumenti,
romelSic daculia arsebiTi yoveldRiuri uflebebi da fundamenturi Tavisuflebebi, ro-
gorebicaa: sacxovreblis ufleba, janmrTelobis, ganaTlebis, dasaqmebis uflebebi, samar-
Tlebrivi da socialuri dacvis ufleba, individTa gadaadgilebis Tavisufleba, diskrimi-
naciis dauSvebloba. saqarTvelom evropis socialur qartias xeli 2000 wels moawera, misi
ratificireba ki, 2005 wels moaxdina _ xelSekruleba ZalaSi imave wels Sevida. http://www.coe.int/
en/web/turin-european-social-charter. 18.04.2017; qartiis qarTulenovani teqsti ix. https://matsne.gov.ge/
ka/document/view/1392164. 18.04.2017.
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konstituciis 30-e muxlis me-2 punqtis danawesi, Sromis konstituciuri Tavi-
suflebis momwesrigebeli normis nawilia da saxelmwifos akisrebs pizitiur
valdebulebas, xeli Seuwyos Tavisufali mewarmeobisa da konkurenciis ganvi-
Tarebas, xolo me-3 punqtiT, SromiTi uflebebis dacva organuli kanoniT ga-
nisazRvreba.

SromiTi urTierTobis garantiebis, maTi darRvevis, mxareTa ufleba-movale-
obebis dadgenisa da sxva mniSvnelovani sakiTxebis irgvliv msjeloba dausru-
leblad SeiZleba Temis aqtualobidan da am sferoTi dainteresebul subieq-
tTa simravlidan gamomdinare, Tumca konkretuli praqtikuli kvleva warmod-
genilia korporaciuli marTvis procesSi sakadro politikis gansazRvris Ta-
visuflebis socialuri samarTlianobis principTan Sepirispirebis kuTxiT, sa-
samarTlo praqtikis gaanalizebis safuZvelze.

9.2.urTierTobis momwesrigebeli materialuri samarTalis
Zieba

sazogadoebis xelmZRvaneli piris (direqtoris) mier ganxorcielebuli saqmi-
anoba aris samewarmeo da misi urTierToba sazogadoebis partniorebTan wes-
rigdeba mewarmeTa kanonis safuZvelze196. amave kanonis me-9 muxlis me-7 punqtis
Tanaxmad ki, xelmZRvanelobaze/warmomadgenlobaze uflebamosil pirTan (pi-
rebTan), aseve, sameTvalyureo sabWosa da sawarmos sxva organoebis wevrebTan
urTierTobebi regulirdeba am kanoniT, sazogadoebis wesdebiTa da maTTan da-
debuli xelSekrulebebiT, mxolod is sakiTxebi, rac ar aris mowesrigebuli spe-
cialuri kanoniT, sazogadoebis wesdebiT an Tavad direqtorTan/sameTvalyu-
reo sabWos wevrTan gaformebuli xelSekrulebiT, SeiZleba, gaxdes Sromis ka-
nonmdeblobiT mowesrigebis sagani (mag, socialuri garantiebi, anazRaureba-
di Svebuleba da a.S);

sSk-is pirveli muxlis pirveli nawilis normatiuli danawesiT es kanoni awes-
rigebs saqarTvelos teritoriaze SromiT da mis Tanmdev urTierTobebs, Tu
isini gansxvavebulad ar regulirdeba sxva specialuri kanoniT an saqarTvelos
saerTaSoriso xelSekrulebebiT.

sawarmos xelmZRvaneloba/warmomadgenloba ormxrivi saxelSekrulebo urTi-
erTobis farglebSi miRweuli SeTanxmebaa, romlis erTi mxare _ momsaxurebis
gamwevi valdebulia, gawios Sepirebuli momsaxureba, xolo, meore mxare _ ga-
daixados sazRauri. am tipis SeTanxmeba, rogorc ukve aRiniSna, damyarebulia
gansakuTrebul ndobaze da uflebiT aRWurvil pirs, aZlevs uflebas iuridi-
uli piris saxeliTa da xarjze ganaxorcielos yvela is moqmedeba, rac wesde-
biT gaTvaliswinebuli miznis miRwevas Seuwyobs xels.

rac Seexeba SromiT urTierTobas, samarTlebrivad Sromis kodeqsis me-2 mux-
lis pirveli nawili ganmartavs da SeiZleba davaskvnaT, rom am urTierTobis
farglebSi valdebuli piri eweva damsaqmeblis mier gansazRvrul, aradamou-
kidebel da socialurad damokidebul saqmianobas, rac ganasxvavebs SromiT
xelSekrulebas direqtorTan dadebuli xelSekrulebisagan.

196 ix. susg 3/k-259-01, 30 marti, 2001 weli; #as-68-767-03, 26 ivnisi, 2003 weli.
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im pirobebSi, rodesac ssk-is iuridiuli piris momwesrigebeli normebi da mewar-
meTa kanoni ar Seicavs pirdapir daTqmas sawarmos direqtorTan dadebuli xel-
Sekrulebis samarTlebrivi bunebis Taobaze, dgeba sakiTxi imis Sesaxeb, Tu yve-
laze ufro romel samarTlebriv institutTan aris es urTierToba axlos. Tu
gadavavlebT Tvals ssk-is davalebis xelSekrulebis momwesrigebel normebs, ara-
erT msgavsebas vnaxavT, saxeldobr, ssk-is 709-e muxlis Tanaxmad, ̀ davalebis xel-
SekrulebiT rwmunebuli valdebulia, Seasrulos misTvis davalebuli (mindo-
bili) erTi an ramdenime moqmedeba marwmuneblis saxeliTa da xarjze~.

davaleba im xelSekrulebaTa ricxvs miekuTvneba, romelic dakavSirebulia sa-
muSaos SesrulebasTan, misi sagania rwmunebuli piris mier erTi an ramdenime
imgvari moqmedebis Sesruleba, romelic iwvevs ama Tu im Sedegs da, rogorc we-
si, efuZneba urTierTndobas, rwmunebulis valdebulebas warmoadgens davale-
buli moqmedebis mmarTvelis gulisxmierebiT warmoeba da miRweuli Sedegis ad-
resati xdeba warmodgenili piri.

sagulisxmoa, rom davalebis xelSekrulebis vadasTan mimarTebiT ssk-i norma-
tiul mowesrigebas ar iTvaliswinebs da misi pirobebi (rogoricaa, vada) mxare-
Ta SeTanxmebiT ganisazRvreba (ssk-is 327-e muxli). sagulisxmoa isic, rom ssk-
is 720-e muxlis pirveli nawilis Tanaxmad, davalebis xelSekrulebis Sewyveta
mxareebs SeuZliaT nebismier dros. SeTanxmeba am uflebaze uaris Sesaxeb baTi-
lia. araerT ganCinebaSi sakasacio palatam am tipis saxelSekrulebo urTier-
Tobas uwoda `sasamsaxuro xelSekruleba~197.

zemoT moxmobil normaTa analizis safuZvelze SeiZleba davaskvnaT, rom dam-
fuZnebels (wesdebiT gaTvaliswinebul SemTxvevaSi, Sesabamis uflebamosil
pirsa Tu organos) SeuZlia, yovelgvari safuZvlis gareSe, nebismier dros Sew-
yvitos xelSekruleba xelmZRvanelTan. mesame pirebisaTvis ki, amgvari neba nam-
dvili xdeba samewarmeo reestrSi misi registraciis momentidan.

erT-erT saqmeSi198, sameTvalyureo sabWos wevrad mosarCelis daniSvnis sakiT-
xi sakasacio palatam gamoiyvana SromiTi urTierTobis mowesrigebis sferodan,
radgan miiCnia, rom es urTierToba ar efuZneboda sameTvalyureo sabWos wev-
rsa da sazogadoebis partniorebs (damfuZnebel wevrebs) Soris arsebul Sro-
miT xelSekrulebas. sakasacio palatis mosazrebiT, amgvari daskvnis saSuale-
bas arc Tavad ̀ Sromis xelSekrulebis~ saxelwodebiT xelmowerili dokumenti
iZleoda, saxeldobr, xelSekrulebis calkeul punqtebSi CamoTvlili dasaq-
mebulis valdebulebebi moicavda kompaniis menejmentisaTvis rCevis micemas da
daxmarebas kompaniisa da misi Svilobili kompaniebis marTvaSi. sakasacio sasa-
marTlo ar daeTanxma saapelacio sasamarTlos Sefasebas, rom `daxmarebis
aRmoCena~, am SemTxvevaSi, gulisxmobda marTvis procesSi uSualod mona-
wileobas xelmZRvaneli Tanamdebobis dakavebis gziT da aRniSna, rom msgav-
sad arc xelSekrulebis Sinaarsis erTianad SefasebiT ar ganimarteboda.

saapelacio sasamarTlos meore argumenti, rom ̀ mxareTa Soris arsebobda Sro-
miTsamarTlebrivi urTierToba, dasaqmebulis xelfasi iyo _ 3000 lari (xelze
asaRebi), romlis odenoba, iZleoda imis logikuri daskvnis safuZvels, rom am
moculobis anazRaureba mxolod rCevebis micemisaTvis ar iqneboda gaTvalis-

197 ix. susg #as-895-845-2015, 29.01.2016 weli; #as-240-228-2016, 28 seqtemberi, 2016 weli, #as-
131-127-2016, 23 seqtemberi, 2016 weli.

198 ix. susg #as-1634-1533-2012, 24 seqtemberi, 2013 weli.
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winebuli~, sakasacio paltam uaryo samarTlebrivi safuZvlis ararsebobis mo-
toviT da sSk-is 31-e muxlze dayrdnobiT aRniSna, rom Sromis anazRaurebis ode-
nobas gansazRvravda damsaqmebeli gonivruli da samarTliani anazRaurebis sa-
xiT, ramdenadac mas uRirda am samuSaos Sesruleba, miuxedavad imisa, ra samu-
Saos Sesrulebas iTvaliswinebda Sromis xelSekruleba.

zemoaRniSnul saqmeSi, mxareTa Soris urTierTobis materialur safuZvlad sa-
kasacio palatam davalebis saxelSekrulebo urTierTobebi miiCnia, romelic
regulirebis TvalsazrisiT emijneba SromiT urTierTobebs.

araerT saqmeSi199, ganmarta sakasacio palatam, rom direqtorsa da sazoga-
doebas Soris direqtoris Tanamdebobis dakavebasTan da am Tanamdebobidan
ganTavisuflebasTan dakavSirebuli urTierToba ar aris tipuri SromiT-
samarTlebrivi urTierToba damqiravebelsa da daqiravebul muSaks Soris.
es aris Taviseburi korporaciuli urTierToba, romlis mimarTac Sromis
kodeqsis gavrceleba ar Seesabameba mewarmeTa kanonis moTxovnebs. Sromis
kodeqsiT mowesrigebulia sawarmos direqtorsa da mis mier daqiravebul
muSaks Soris SromiTi urTierToba, romelic, Cveulebriv, SromiTsamar-
Tlebrivi xasiaTisaa, xolo direqtoris Tanamdebobis dakavebasTan da am Ta-
namdebobidan ganTavisuflebasTan dakavSirebuli urTierToba ki, unda mo-
wesrigdes mewarmeTa kanoniT.

marTalia, winamdebare kvleva Seexeba mewarme subieqtebis sakadro politikis
gansazRvris sakiTxsa da samarTalurTierTobis normatiul regulirebas, Tum-
ca sainteresoa isic, rom sakasacio palata imave mosazrebas aviTarebs arakomer-
ciuli (arasamewarmeo) iuridiuli pirebis xelmZRvanelobiTi da warmomadgenlo-
bis pirebis (direqtoris) ganTavisuflebis sakiTxTan mimarTebiTac, ix. susg #as-
379-363-2016, 30 ivnisi, 2016 weli, romelSic sakasacio palatam ganmarta: ̀ a(a)ip-is
wesdebis Tanaxmad, a(a)ip-is gaerTianebis direqtoris daniSvna-ganTavisuflebis
farglebSi uflebamosil pirs warmoadgens qalaq foTis municipalitetis meri.
municipalitetis uflebamosil pirs (mers) da aaip-is xelmZRvanelobaze/warmo-
madgenlobaze uflebamosil pirs (direqtors) Soris dadebuli davalebis xelSek-
rulebis Sewyveta mxareebs nebismier dros xelewifebodaT da sxvagvari SeTanxme-
ba am uflebaze uaris Sesaxeb baTili iyo [ssk-is 720-e muxli].

arasamewarmeo (arakomerciuli) iuridiuli piris xelmZRvanelobisa da war-
momadgenlobis samarTlebriv sakiTxebs aregulirebs ssk-is 35-e muxli,
romlis me-4 nawilis Tanaxmad ki, arakomerciuli iuridiuli piris xelmZRva-
nelobiTi da warmomadgenlobiTi uflebamosilebis warmoSobisa da Sewyvetis
mimarT vrceldeba mewarmeTa kanonis me-9 muxliT mewarme subieqtis warmomad-
genlobiTi uflebamosilebis mqone pirisaTvis gansazRvruli wesebi.

erT-erT saqmeSi200 ganimarta, rom mewarmeTa kanonis miTiTebuli norma mewarme
subieqtis warmomadgenlobiTi uflebamosilebis Sewyvetis materialur sa-
fuZvlad interesTa konfliqts, sazogadoebis saqmianobis keTilsindisierad
gaZRolis valdebulebis darRvevas miiCnevs, rac mocemul konkretul saqmeze
mopasuxes ar miuTiTebia da, amdenad, miTiTebuli norma direqtoris pirvan-
del samuSao adgilze aRdgenis nawilSi, sarCelis dakmayofilebaze uaris Tqmis

199 ix. susg #as-23-23-2016, 09 marti, 2016 weli; 2001 wlis 30 martis ganCineba #3k/259-01, 2003
wlis 26 ivnisis ganCineba #as-68-767-03.

200 ix. susg #as-1028-970-2015, 03 Tebervali, 2016 weli.
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materilur-samarTlebriv safuZvlad ver gamodgeboda.

sagulisxmoa, rom zemoT ganxilul saqmeSi, sakasacio palatam mosarCelis Ta-
namdebobaze aRdgenis proceduruli sakiTxebis mosawesrigeblad sSk-is nor-
mebiT xelmZRvanelobis ukiduresi saWiroeba imiT daaabuTa, rom a(a)ip wes-
deba direqtoris Tanamdebobaze aRdgenis nawilSi, raime materialur safuZ-
vels ar Seicavda, xolo direqtorTan SromiTi urTierToba mowerigebuli iyo
mxolod municipalitetis meris brZanebiT, amitom direqtoris Tanamdebobaze
gamweseba-gamowvevisa da masTan SromiTi urTierTobis regulirebis mosawes-
rigeblad specialuri kanoniT _ sSk-iT xelmZRvaneloba legitimuri iyo.

9.3. sakadro politikis gansazRvris problema

sakasacio palatis mier dakavebuli Tanamdebobidan direqtoris ganTavisuf-
lebis Sesaxeb brZanebis baTilad cnobisa da samsaxurSi aRdgenis moTxovniT
aRZruli sarCeli uaryofil iqna im argumentiT201, rom, mewarmeTa kanonis 47-e
muxlis Sesabamisad, sawarmos partniorebi mmarTvelobiT uflebamosilebas
axorcieleben partniorTa saerTo krebis meSveobiT, romelic gansazRvravs ka-
pitaluri sazogadoebis saqmianobis ZiriTadad mimarTulebebsa da miznebs, xo-
lo direqtori ki, axorcielebs maT, kanonisa da saerTo krebis mier miniWebuli
uflebamosilebis farglebSi.

Tavis mxriv, direqtoris kompetenciis farglebs gansazRvravs mewarmeTa kano-
nis me-9 muxli. erT-erT saqmeze sakasacio sasamarTlom ganmarta: ̀ direqtoris
mier sawarmos partniorebTan Seusabamobasa da dapirispirebaSi yofna kanon-
Tan da, bunebrivia, partniorebTan Seusabamod miiCneva. swored direqtoris
unar-Cvevebsa da keTilsindisierebazea damokidebuli sawarmos ganviTareba.
am riskis sakompensaciod ki, partniorebs ufleba aqvT, gaaTavisuflon direq-
tori dakavebuli Tanamdebobidan da am SemTxvevaze, Sromis kodeqsis moqmede-
ba ar SeiZleba gavrceldes. Sromis kodeqsiT mowesrigebulia urTierToba sa-
warmos direqtorsa da mis daqiravebul muSaks Soris, romelic Cveulebrivi
SromiT-samarTlebrivi urTierTobaa, xolo direqtoris saqmianoba aris same-
warmeo, misi urTierToba sazogadoebis partniorebTan unda regulirdebodes
mewarmeTa kanoniT. Sesabamisad, sazogadoebis direqtoris funqciaTa Tavise-
burebebidan gamomdinare, davis gadasawyvetad saqarTvelos Sromis kodeqsiT
xelmZRvaneloba kanonmdeblobiT nakarnaxevi ar aris...~

sxva saqmeSi202 sakasacio palatam ganmarta, rom `damsaqmeblis moTxovna konku-
rentul adamianur resursebze, bunebrivia, SromiTi urTierTobebis dinamiu-
robisa da SromiT bazarze yoveldRiurad mzardi moTxovnilebebis gaTvalis-
winebiT, Tumca samewarmeo gadawyvetileba, romelic maRalkvalificiuri kad-
rebis momzadeba-gadamzadebas, miRebas ukavSirdeba, eqvemdebareba samarTleb-
riv kontrols sasamarTlos mxridan. imavdroulad, gasaTvaliswinebelia, sa-
warmos menejmentis miznebi, amitom sawarmos biznesgadawyvetilebisa da same-
warmeo politikis gansazRvris Tavisuflebis kvalobaze, sakadro politikaSi
sasamarTlos Carevas unda hqondes legitimuri mizani, unda iyos gonivruli

201 ix. susg #as-240-228-2016, 28 seqtemberi, 2016 weli.
202 ix. susg #as-941-891-2015, 29 ianvari, 2016 weli.
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da proporciuli~.

praqtikaSi gavrcelebul SemTxvevaSi, samuSaodan ganTavisuflebas faqtobriv
safuZvlad edeba sakonkurso pirobebis daukmayofilebloba, Sesabamisi kvali-
fikaciisa da unar-Cvevebis uqonloba. zemoaRniSnul saqmeSi, sakasacio pala-
tam isic aRniSna, rom dasaqmebulis ufleba aqvs, icodes masTan SromiTi urTi-
erTobis Sewyvetis dasabuTebuli safuZveli, Sesabamisad, kvlevasa da Sefase-
bas saWiroebs menejmentis gadawyvetilebis, gansaxilvel SemTxvevaSi, Catare-
buli sakvalifikacio atestaciis Taobaze dasaqmebulis informirebis sakiT-
xi, raTa Semdeg dadgindes, ra moTxovnebi iyo wayenebuli dasaqmebulisadmi, ram-
denad moulodneli iyo misTvis damsaqmebulis gadawyvetileba sakvalifikacio
moTxovnebisa da sakonkurso pirobebis Sesaxeb.

sxva saqmeSi203, damsaqmebelma dasaqmebulis samuSaodan ganTavisuflebas safuZ-
vlad daudo swored gamocxadebuli konkursis pirobebis Sesabamisad, mis mier
miRebuli testirebis Sedegebis Seusabamoba, sakvalifikacio moTxovnebis da-
ukmayofilebloba. dasaqmebulis sarCelis safuZvlianobis kvlevis mizniT sa-
apelacio sasamarTlom Seiswavla Catarebuli konkursis kanoniereba da misi Se-
degebis adekvaturoba da miiCnia, rom damsaqmebelma xelovnurad Seqmna iseTi
pirobebi, rom muSakTa ganTavisuflebis kanoniT gaTvaliswinebuli safuZveli
`dasaqmebulis kvalifikaciis an profesiuli unar-Cvevebis Seusabamoba mis
mier dakavebul TanamdebobasTan/Sesasrulebel samuSaosTan~ (sSk-is 37-e
muxlis pirveli punqtis `v~ qvepunqti) warmoeCina. sasamarTlom ganmarta,
rom SromiTi xelSekrulebis vadis farglebSi, nebismieri xelovnuri mize-
zis Semotana, rac muSakis ganTavisuflebis safuZveli gaxdeboda da ewina-
aRmdegeboda Sromis kodeqss, ukanono da dauSvebeli iyo.

imavdroulad, saapelacio sasamarTlom miiCnia, rom sSk-is me-9 muxlis norma-
tiuli aRweriloba: ̀ Sesasrulebel samuSaosTan piris Sesabamisobis dadge-
nis mizniT, mxareTa SeTanxmebiT, dasaqmebulTan SesaZlebelia, mxolod er-
Txel daidos SromiTi xelSekruleba gamosacdeli vadiT, araumetes 6 Tvi-
sa. SromiTi xelSekruleba gamosacdeli vadiT ideba mxolod werilobiTi
formiT~, damsaqmebels aZlevda SesaZleblobas, kargad garkveuliyo dasaqme-
bulis SromiT SesaZleblobebSi da ise gaeformebina masTan xelSekruleba. sa-
davo SemTxvevaSi, damsaqmebelma ver daasabuTa saatestacio gamocdebis auci-
lebloba. amasTan, man ar Seqmna dasaqmebulebisaTvis Sesabamisi pirobebi da me-
same pirebs misca saSualeba, dasaqmebulebisaTvis konkurencia gaewiaT. aRniS-
nulidan gamomdinare, sasamarTlom miiCnia, rom mosarCeleTa ganTavisufle-
bis procedura da Sesabamisi gadawyvetilebebi iyo ukanono. saqmis sakasacio
Semowmebis etapze sakasacio palatam miiCnia, rom msjeloba, romelic ukavSir-
deboda sakonkurso gasaubrebis gaumWvirvale process, dasaqmebulebisadmi
diskriminaciuli mopyrobis SesaZleblobas da varauds, rom mopasuxem konkur-
sis Sedegebis Sefasebis ufleba aramarTlzomierad gamoiyena, ar efuZneboda
konkretul faqtebs, agreTve, Seuswavleli iyo is winapirobebi, romelic win
uZRoda konkurss [sssk-is 105-e muxli].

amdenad, marTalia, mewarme subieqtebi warmarTaven sakadro politikas konku-
retunarian kadrebze gamowvevis sapasuxod, Tumca, ukiduresad mniSvnelova-
nia mxareTa Soris (damsaqmebeli-dasaqmebuli) samarTliani balansis daculo-

203 ix. susg #as-941-891-2015, 29 ianvari, 2016 weli.
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ba, rac dasaqmebulis SromiTi uflebis Sewyvetis safuZvlis detalur Ses-
wavlasa da Sefasebas moiTxovs.

9.4. socialuri dacvis garantiebi

sagulisxmoa, isic rom iuridiul pirsa da mis warmomadgenlobiTi/xelmZRvane-
lobiTi uflebamosilebiT aRWurvil subieqts Soris dadebuli xelSekrulebis
davalebis samarTlebriv urTierTobad miCnevis miuxedavad, am urTierTobas, ga-
aCnia dasaqmebuli direqtoris minimaluri socialuri dacvis garantiebiT uz-
runvelmyofi moTxovnebic, rac damaxasiaTebelia SromiTi urTierTobisaTvis.

`evropis socialuri qartia~ aRiarebs dasaqmebulis dacvis im minimalur stan-
darts, romelic sayovelTaod aRiarebuli adamianis ZiriTadi uflebebidan ga-
momdinareobs da Seexeba iseT fundamentur Rirebulebebs, rogoricaa: Sromis
ufleba, romelic moicavs Sromis Tavisuflebas, uflebas Sromis samarTlian pi-
robebze, samarTliani anazRaurebis uflebas, uflebas Svebulebaze da sxva (ix.
aseve ̀ ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb~ saerTaSori-
so paqtis me-7 muxlis II `d~ qvepunqti), rac, ssk-is 35-e muxlisa da mewarmeTa ka-
nonis me-9 muxlis me-7 punqtis Sesabamisad, SesaZloa, ufro detalurad mowes-
rigdes arasamewarmeo iuridiuli piris wesdebiTa da masTan dadebuli xelSek-
rulebiT. Tuki amgvar pirobebze mxareTa SeTanxmebis faqti ar dgindeba, aseT
SemTxvevaSi, direqtoris socialuri uflebebis regulirebisaTvis SesaZloa, ga-
moyenebul iqnes, rogorc erovnuli, ise _ saerTaSoriso kanonmdeblobiT garan-
tirebuli dasaqmebulis dacvis minimaluri standartis damdgeni danawesebi.

erT-erT saqmeSi204 sakasacio palatam imsjela direqtoris ganTavisuflebis
Semdeg, mis socialur garantiaze, marTalia, aRniSnul davaSi mosarCele war-
moadgenda a(a)ip-is direqtors, Tumca gansaxilveli uflebis dacvis konteq-
stSi, misi ganxilva interesmoklebuli ar unda iyos. miT ufro, Tu gaviTvalis-
winebT, rom amgvari regulireba SesaZloa, mewarme subieqtebTan warmoSobili
davis regulirebisaTvisac iqnes gamoyenebuli, damxmare normebis saxiT.

sakasacio sasamarTlos SefasebiT, damsaqmeblis mizeziT SromiTi urTierTo-
bis Sewyvetis SemTxvevaSi, gamouyenebeli Svebulebis fuladi anazRaurebis sa-
kiTxi srulad eqceva ̀ yovelwliuri fasiani Svebulebis Sesaxeb~ konvenciis re-
gulaciis sferoSi205, romlis pirveli muxliT dadgenilia misi gamoyenebis sfe-
ro, Tumca, igi ar aris amomwuravi da damkvidrebuli sasamarTlo praqtikiT mo-
cemuli CamonaTvaliT konvenciis moqmedebis SezRudva misi swori ganmartebi-
dan ar gamomdinareobs. konvencia miRebulia 1936 wels, maSin, rodesac mravali
specializacia da saqmianobis saxe ar arsebobda (ix. susg #as-1222-1073-10, 13
ianvari, 2011 weli. moxmobil saqmeze sakasacio sasamarTlom gaiziara saa-
pelacio palatis mxridan `yovelwliuri fasiani Svebulebis Sesaxeb~ kon-
venciis farTo ganmarteba da ar dauSva gansaxilvelad damsaqmeblis mier
warmodgenili sakasacio saCivari). konvenciis me-6 muxliT reglamentirebu-
lia Semdegi: piri, romelic gaTavisuflebulia mewarmis mizeziT, magram, vid-

204 ix. susg #as-131-127-2016, 23 seqtemberi, 2016 weli.
205 ratificirebulia saqarTvelos parlamentis 22.02.1995 dadgenilebiT, ZalaSia 22.06.1997 wli-

dan.
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re igi gamoiyenebda kuTvnil Svebulebas, Svebulebis yoveli dRisaTvis am kon-
venciis Sesabamisad iRebs me-3 muxliT gaTvaliswinebul jildos. gansaxilve-
li normis Tanaxmad, dasaqmebulisaTvis miniWebuli gamouyenebeli fasiani Sve-
bulebis kompensaciis moTxovnis uflebis realizaciisaTvis erToblivad un-
da arsebobdes ramdenime winapiroba.

konvenciis me-3 muxli uflebis mqone piris kompensaciad ganixilavs erovnuli
kanonebiTa da wesebiT gansazRvruli xerxiT gamoTvlil Cveulebriv jildos
Sesabamisi fuladi ekvivalentis damatebiT, aseTis arsebobis SemTxvevaSi _ an
jildos, romelic gansazRvrulia koleqtiuri SeTanxmebiT. konvenciis debu-
lebaTa swori analizisaTvis mocemul saqmeSi sakasacio palatam paraleli ga-
avlo erovnuli kanonmdeblobiT gansazRvruli sakiTxis mowesrigebasTan da
aRniSna: `..sSk-is 22-e muxlis pirveli nawilis Tanaxmad, dasaqmebuls Svebule-
bis moTxovnis ufleba warmoeSoba muSaobis TerTmeti Tvis Semdeg. dasaqmebuls
mxareTa SeTanxmebiT Svebuleba SeiZleba, mieces am vadis gasvlamdec. am mxriv,
erovnuli kanonmdebloba awesebs konvenciis me-2 muxliT dadgenil (1-wliani
uwyveti muSaoba) uflebis mopovebis standartze dabal standarts, xolo 24-e
muxlis pirveli nawiliT dadgenilia, rom Svebulebis moTxovnis uflebis war-
moSobis gamosaTvlel vadaSi iTvleba dasaqmebulis mier faqtobrivad namuSe-
vari, agreTve _ damsaqmeblis braliT gamowveuli iZulebiTi mocdenis dro~.

praqtikul SemTxvevaSi, dasaqmebulis Tanamdebobaze gamwesebisa da misi gamow-
vevis TariRebis gaTvaliswinebiT, sakasacio palatam miiCnia, rom moTxovna sru-
lad eqceoda rogorc saerTaSoriso, ise erovnuli kanonmdeblobiT aRiarebu-
li mowesrigebis zemoxsenebul standartSi da konvenciis me-3 muxliT gansaz-
Rvruli `jildos~ gamoangariSebis wesi asaxuli iyo sSk-is 26-e muxlSi, rom-
lis Tanaxmadac, dasaqmebulis saSvebulebo anazRaureba ganisazRvreba Svebu-
lebis wina 3 Tvis saSualo anazRaurebidan, Tu muSaobis dawyebidan an ukanas-
kneli Svebulebis Semdeg namuSevari dro 3 Tveze naklebia namuSevari Tveebis
saSualo anazRaurebidan, xolo yovelTviuri fiqsirebuli anazRaurebis Sem-
TxvevaSi _ bolo Tvis anazRaurebis mixedviT.

9.5. proceduruli sakiTxebi

9.5.1. mtkicebis tvirTis gadanawileba

araerTi sakasacio pretenzia Seexeba mxareTa Soris mtkicebis tvirTis aras-
wor ganawilebas. am TvalsazrisiT, sagulisxmoa SromiTi davebis Tavisebu-
reba, damsaqmeblisa da dasaqmebulis Tavdacvis saproceso saSualebebi,
principebi, romlebic am samarTalurTierTobas udevs safuZvlad da, rom-
lebic gavlenas axdens ara mxolod urTierTobis materialur mowesrige-
baze, aramed, davis sasamarTloSi ganxilvis etapze proceduruli sakiTxe-
bis gansxvavebulad regulirebaze da a.S.

samarTalwarmoebaSi moqmedebs mtkicebis tvirTis ganawilebis ori ZiriTadi
wesi: zogadi wesi, romelic, sssk-is 102-e muxlis Tanaxmad, ekisreba TiToeul
mxares da specialuri wesi, romelsac Tavad gamosayenebeli materialuri nor-
ma awesebs. mocemul SemTxvevaSi, sadavoa ra samsaxuridan ganTavisuflebis
(SromiTi xelSekrulebis vadamde Sewyveta) marTlzomiereba, romelic unda Se-
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mowmdes Sromis samarTalSi moqmedi normebiT, unda vixelmZRvaneloT mtkice-
bis tvirTis ganawilebis swored im standartiT, romelsac Sromis samarTali
awesebs da romlis Tanaxmad, swored damsaqmebelia valdebuli, adasturos da-
saqmebulis samsaxuridan ganTavisuflebis (SromiTi xelSekrulebis vadamde
Sewyvetis) kanonieri da sakmarisi safuZvlis arseboba. sakasacio palatis am-
gvari daskvnis safuZvelia principi, romlis mixedviTac damsaqmebels gaaCnia
mtkicebiTi upiratesoba, sasamarTlos warudginos misTvis xelsayreli mtki-
cebulebebi imasTan dakavSirebiT, rom misma TanamSromelma arajerovnad Seas-
rula dakisrebuli movaleobebi an, rom mas ar gaaCnia sakmarisi kvalifikacia,
an ar flobs Sesabamis unar-Cvevebs, rac konkretuli qmedebebiT gamoixata, vid-
re dasaqmebuli, romelic obieqturad ver SeZlebs mtkicebulebebis wardgenas
imaze, rom igi valdebulebas jerovnad asrulebda an romel unar-Cvevebs ar
flobs, miT ufro, rom ama Tu im saqmianobisaTvis saWiro unar-Cvevebis flo-
bis sakiTxi SefasebiT kategorias ganekuTvneba.

erT-erT saqmeSi206 sakasacio palatam imsjela sSk-is 37-e muxlis pirveli nawi-
lis `v~ qvepunqtis samarTlebriv safuZvelze, romlis winapirobebis ganxor-
cielebulad miCnevisas, damsaqmebeli miuTiTebda Semdegze: a) mosarCele ver
asrulebda bankis mier dadgenil samuSao finansur gegmas; b) mis mier Catare-
buli prezentaciebi iyo cudi; g) klientebTan urTierTobaSi iyo zedmetad Si-
nauruli, familiaruli.

Sesabamisad, am SemTxvevaSi, damsaqmebeli iyo (mopasuxe) valdebuli, saTanado
mtkicebulebebiT daedasturebina mosarCelis mier SromiTi movaleobebis dar-
Rvevisa da unar-Cvevebis arqonis faqtebi, rac sSk-is 37-e muxlis pirveli pun-
qtis `v~ qvepunqtiT gaTvaliswinebuli samarTlebrivi safuZvliT mas samsaxu-
ridan ganTavisuflebis marTlzomier safuZvlad Seeracxeboda, rac damsaqme-
belma ver uzrunvelyo (ganTavisuflebis `a~ da `b~ safuZvlebi), xolo, rac See-
xeba `g~ safuZvels, es gamoixateboda bankis TanamSromlis mxridan klientebi-
sadmi mimarTviT _ `RmerTma daglocoT~ da asaxavda familiarul damokidebu-
lebas, klientebis momsaxurebis sferoSi muSaobisas, muSaks gansakuTrebiT mar-
Tebs sityvebis maqsimalurad sworad SerCeva, vinaidan klienti TiToeul sit-
yvas aRiqvams im organizaciis naTqvamad, romelsac muSaki warmoadgens, Tumca,
sakasacio palatam miiCnia, mimarTva `RmerTma daglocoT~ qarTul sazogadoe-
baSi damkvidrebuli urTierTobis standartebidan da formebidan gamomdinare,
ar SeiZleboda, Sefasebuliyo klientebTan familiarul damokidebulebad207.

206 ix. susg #as-151-147-2016,19 aprili, 2016 weli
207 Sdr: saqmesTan Ivanova v. Bulgaria, N:52435/99, 12/04/2007, romelSic adamianis uflebaTa evro-

pulma sasamarTlom daadgina religiuri niSniT diskriminaciis faqti SromiT samarTleb-
riv urTierTobaSi [adamianis uflebaTa evropuli konvenciis me-9 muxlis darRveva me-14
muxlTan mimarTebiT]. aRniSnul saqmeSi momCivani direqtorma gaaTavisufla samsaxuridan
Tanamdebobis moTxovnebTan Seusabamobis mizeziT. rogorc momCivani acxadebda, igi gaaTa-
visufles misi religiuri rwmenebis gamo. movlenebis Tanmimdevrulobis mTlianobaSi Se-
fasebiT, sasamarTlom daaskvna, rom momCivani samsaxuridan gaaTavisufles, sinamdvileSi,
misi religiuri rwmenis gamo, is faqti, rom momCivani samsaxuridan saTanado SromiT kanon-
mdeblobis Sesabamisad daiTxoves _ misi TanamdebobisaTvis axali moTxovnebis wayenebiT,
romelsac is ver akmayofilebda _ ar gamoricxavs misi ganTavisuflebis arsebiT motivs.
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9.5.2. sagnobrivi gansjadoba208

araerT saqmeSi209, mxareebma sadavod gaxades sagnobrivi gansjadoba, im argu-
mentiT, rom mopasuxes warmoadgenda saxelmwifos 100%-iani wilis mflobeli
sazogadoeba, romlis partnioris uflebamosilebebs axorcielebda erT-erTi
saministro. aRniSnuli ki, davis gadawyvetis samarTalwarmoebis administra-
ciul wesze miuTiTebda. mxareTa argumenti uaryofil iqna im dasabuTebiT, rom
sazogadoebis direqtoris Tanamdebobidan ganTavisuflebis brZaneba gamoicema
mewarmeTa kanonis safuZvelze da igi Sesabamisma saxelmwifo organom gamosca
ara, rogorc administraciulma organom misi sajarosamarTlebrivi ufleba-
mosilebis ganxorcielebis mizniT, aramed _ rogorc kerZo samarTlis subieq-
tma, samewarmeo sazogadoebis partniorma. Sesabamisad, sawarmos direqtoris
Tanamdebobidan ganTavisuflebis Sesaxeb aqti (brZaneba) Tavisi arsiT ganekuT-
vneboda mewarmeTa kanonis Tanaxmad miRebul partnioris gadawyvetilebas xel-
Sekrulebis Sewyvetis Sesaxeb. es iyo kerZosamarTlebrivi da ara sajarosamar-
Tlebrivi urTierToba, romelic eqvemdebareba ganxilvas samoqalaqo samar-
Talwarmoebis wesiT.

Tavi IX. saqarTvelos teritoriuli
iurisdiqciis farglebSi ucxo
saxelmwifoTa sasamarTlo
gadawyvetilebebis cnobisa da aRsrulebis
praqtikuli sakiTxebi

10.1. mimoxilva

sxvadasxva qveynis mewarme subieqtebs Soris saqmiani, biznesurTierTobebis dam-
yarebis gaaqtiurebis fonze, aqtualuria, ucxo qveynis sasamarTlo gadawyve-
tilebaTa legitimurobis aRiarebis moTxovna210. metadre, imis gaTvaliswine-
biT, rom aqtiur biznesurTierTobebs axlavs sasamarTlo davebi darRveuli
uflebis aRdgenisa Tu sadavod gamxdari uflebis dadgenis moTxovniT.

ucxo saxelmwifosaTvis amgvari samarTlebrivi daxmarebis gawevis amosaval
principad efeqtiani da swrafi vaWrobis praqtikuli interesi gvevlineba. Ta-
vad samarTlebrivi daxmarebis arsi ki, isaa, rom ucxo saxelmwifos Suamdgom-
lobis safuZvelze ucxo qveynis gadawyvetilebas eniWeba legitimacia saqar-

208 aRsaniSnavia, rom sakanonmdeblo mowesrigeba „sagnobrivi gansjadobis“ termins ar icnobs,
Tumca sajaro da kerZo samarTlis safuZvlebze warmoSobili davebis ganxilvis gansxvave-
buli samarTalwarmoebis aRsaniSnavad, „sagnobrivi gansjadobis“ terminis moxmoba ganWvre-
tadia. Sdr: i.gagua, `gansjadobis problema meore instanciis sasamarTloebSi samoqalaqo
da administraciuli samarTalwarmoebisas“, 2009 (#1) Jurnali „marTlmsajuleba“.

209 ix. susg #as-240-228-2016,28 seqtemberi, 2016 weli; #as-23-23-2016, 09 marti, 2016 weli.
210 l. goTua, „ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri saarbitraJo gadaw-

yvetilebebis aRsruleba“ (sadoqtoro naSromi) 2010, 15. https://www.tsu.ge/data/file_db/faculty-law-
public/levan%20gotua.pdf. 20.04.2017w.
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Tvelos teritoriaze ucxouri komponentiT datvirTuli samarTalwamoebisas.

ra saxis gadawyvetilebebis aRiarebasTan SeiZleba, urTierTobdes erovnuli
sasamarTlo.

aRsrulebadad cxaddeba, rogorc wesi, mikuTvnebiTi gadawyvetilebebi, rom-
lis drosac saWiroa garkveuli valdebulebebis aRsruleba. gavrcelebuli mo-
sazrebis mixedviT, meoreul saxelmwifoSi, ucxo qveynis gadawyvetilebis aR-
sasruleblad miqcevas gaaCnia ara mtkicebiTi funqcia, romelic ucxouri aR-
srulebadobis qveynis SigniT ganvrcobas daadasturebda, aramed, saproceso
cvlilebis dadasturebis funqcia. amis gamo, gadawyvetilebebi, romelTac da-
madasturebeli da procesualuri cvlilebebis damamtkicebeli funqciebi ga-
aCniaT, aRiarebiTi gadawyvetilebebi, martivad rom vTqvaT, araaRsrulebadia.

amis garda, arsebobs kidev erTi mniSvnelovani SezRudva aRsrulebadi gadaw-
yvetilebebisa _ `exequatur sur exequatur ne vaut~, ucxoeTis gadawyvetilebebi aR-
sruldeba, Tu isini, Tavis mxriv, sxva saxelmwifos gadawyvetilebebis aRsru-
lebas exeba. Sesabamisad. saerTaSoriso praqtika uaryofs ormag aRsrulebas~211.
aseve, aRsaniSnavia, rom, cnobisas, savaldebuloa saboloo, saqmis arsebiTi ga-
dawyvetilebis Semcveli aqtis arseboba, miuxedavad misi dasaxelebisa (dadge-
nileba, ganCineba, brZaneba a.S).

aqedan gamomdinare, ucxoeTis winaswari anu, Sualeduri gadawyvetilebebi ar
eqvemdebareba cnobas.

ucxouri yadaRebisa da sxva saxis sarCelis uzrunvelyofis RonisZiebebis aR-
srulebadad gamocxadebis SesaZleblobas iTvaliswinebs saxelmwifoTaSori-
si xelSekrulebebi.

legitimaciis miniWebis sakiTxis gadawyvetisas, aranakleb dasafiqrebelia ̀ de
faqto~ teritoriebis problema, imis gaTvaliswinebiT, rom saqarTvelos saxel-
mwifos garkveuli nawili okupirebulia da am teritoriaze saqarTvelos xe-
lisufleba moklebulia efeqtiani kontrolis meqanizms.

ucxouri saxelmwifo sasamarTloebisa da saarbitraJo sasamarTloebis gadaw-
yvetilebebs cnobs da aRsrulebadad acxadebs saqarTvelos uzenaesi sasamar-
Tlos samoqalaqo saqmeTa palata [`saerTaSoriso kerZo samarTlis Sesaxeb~ sa-
qarTvelos kanonis (SemdegSi: specialuri kanoni) 68.5 muxli].

saqarTvelos uzenaesi sasamarTlo, agreTve, axorcielebs saqarTvelos far-
glebs gareT gamotanil saarbitraJo gadawyvetilebaTa cnobasa da aRsrule-
bas saqarTvelos teritoriaze [specialuri kanonis 731-e muxli, sssk-is 35622

muxli da arbitraJis Sesaxeb saqarTvelos kanonis 44-e-45-e muxlebi212].

sagulisxmoa, rom saerTaSoriso praqtika amkvidrebs doqtrinas, romelic cno-
bilia `revizion au fond-is~ akrZalvis saxeliT, rac niSnavs, rom ucxo qveynis
sasamarTlo gadawyvetilebebis aRiarebisas, amRiarebeli sasamarTlo arsebi-
Tad, xelmeored ar gadaxedavs. sxva sityvebiT rom vTqvaT, samarTlebrivi dax-
marebis procesSi ar xdeba ucxouri gadawyvetilebis faqtobriv-samarTleb-
rivi safuZvlis kvleva, aramed xorcieldeba kreditoris sasargeblod ucxou-

211 l. goTuas dasaxelebuli naSromi, 32.
212 ix. susg #a-1648-S39-2016, 15 ivnisi, 2016 weli; #a-1756-S-42-2016, 01 ivlisi, 2016 weli.
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ri gadawyvetilebisaTvis Sidasaxelmwifoebrivi aRsrulebadobis miniWeba.

winamdebare kvlevaSi damuSavebuli gvaqvs zogierTi principuli sakiTxebi,
romlebic warmoadgenen gadawyvetilebis aRiarebaze uaris Tqmis safuZvlebs.

10. 2. saerTo da gansakuTrebuli saerTaSoriso kompetencia

saxelmwifoebis erovnul sasamarTloTa saerTaSoriso kompetenciis sakiTxe-
bi, rogorc wesi, regulirdeba samoqalaqo saproceso kodeqsebiT anda specia-
luri kanonebiT213.

saerTaSoriso kompetenciis cneba icnobs iseT saxeebs, rogoricaa _ saerTo da
gansakuTrebuli saerTaSoriso kompetencia.

specialur kanonSi sasamarTloebis saerTaSoriso kompetenciis sakiTxebs daT-
mobili aqvs me-8 _ me-20 muxlebi. specialuri kanonis me-8 muxlis mixedviT, ̀ sa-
qarTvelos sasamarTloebs aqvT saerTaSoriso kompetencia, Tu mopasuxes sa-
qarTveloSi aqvs sacxovrebeli adgili, rezidencia an Cveulebrivi adgilsam-
yofeli~. kanonis me-9 muxli ki, iTvaliswinebs saerTo saerTaSoriso kompeten-
ciis calkeul SemTxvevebs, romlis arsebobis SemTxvevaSic saqarTvelos sasa-
marTloebs eniWebaT saerTaSoriso kompetencia. es im SemTxvevaSi xdeba, Tu: a)
mopasuxe ramdenime piria da erT-erT maTgans sacxovrebeli adgili, reziden-
cia an Cveulebrivi adgilsamyofeli saqarTveloSi aqvs; b) xelSekrulebiT gan-
sazRvruli valdebulebebis Sesrulebis adgili saqarTveloa; g) sarCeli exeba
marTlsawinaaRmdego an masTan gaTanabrebuli qmedebiT miyenebul zians da es
qmedeba, an zianis miyeneba saqarTveloSi moxda; d) dava exeba im sawarmos fili-
als, romlis rezidenciac saqarTveloSia; e) mamobis dadgenis an alimentis ga-
daxdis saqmeebze bavSvis an alimentis mimRebis sacxovrebeli adgili an Cveu-
lebrivi adgilsamyofeli saqarTveloSia; v) sarCelis sagania samemkvidreo uf-
lebis dadgena, samkvidro qonebis gayofa da mamkvidreblis gardacvalebisas,
sacxovrebeli adgili, Cveulebrivi adgilsamyofeli an samkvidro qoneba saqar-
TveloSi hqonda.

gansakuTrebuli saerTaSoriso kompetencia (`specific contracts~) ki, ZiriTadad ga-
moiyeneba calkeuli saxis samoqalaqo samarTlebrivi davebis mimarT. mis cal-
keul SemTxvevebs iTvaliswinebs specialuri kanonis me-10 muxli. normis dana-
wesiT, saqarTvelos sasamarTloebs gansakuTrebuli saerTaSoriso kompeten-
cia aqvT mxolod im sarCelebze, romlebic exeba: a) uZrav qonebas, Tu es qoneba
saqarTveloSia; b) iuridiuli piris an misi organos gadawyvetilebaTa namdvi-
lobas an Sewyvetas, roca am iuridiuli piris an misi organos rezidencia sa-
qarTveloSia; g) saqarTvelos sasamarTloebis an sxva organoebis mier iuridi-
uli pirebis registracias; d) patentis, savaWro niSnis an sxva uflebis regis-
tracias, roca am uflebaTa registracia an registraciis moTxovna saqarTve-
loSi ganxorcielda; e) iZulebiTi aRsrulebis RonisZiebebs, roca moTxovna an
aRsruleba saqarTveloSi moxda.

saerTaSoriso samoqalaqo procesSi saerTaSoriso kompetenciis gansazRvri-

213 ix. susg #a-842-S-34-09, 06 ivlisi, 2000 weli.
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sas, xSirad warmoiSoba problema e.w. `konkurirebadi saerTaSoriso iurisdiq-
ciis Sesaxeb~. es im dros xdeba, rodesac modave mxareebs kanonmdeblobiT eni-
WebaT ufleba, ramdenime SesaZlo saxelmwifo iurisdiqciidan, Tavad amoirCi-
on yvelaze ufro momgebiani qveynis iurisdiqcia. ganasxvaveben ori saxis kon-
kurirebad saerTaSoriso iurisdiqcias _ `kompetenciuri konfliqti~, esenia:
a) pozitiuria kompetenciuri konfliqti, romlis drosac, erTdroulad ram-
denime qveynis sasamarTloa kompetenturi, ganixilos esa Tu is samarTlebrivi
dava. b) negatiuri kompetenciuri konfliqti, romlis drosac gamoiricxeba ro-
melime sasamarTlos saerTaSoriso kompetenciis gamoyeneba kerZo samarTleb-
riv davaSi.

konkurirebadi saerTaSoriso iurisdiqciis SemTxvevaSi, arCevanis ufle-
biT sargeblobs mosarCele. aseT dros, mosarCele cdilobs, imgvarad warmar-
Tos procesi, rom misi sarCeli dakmayofildes. amisaTvis, pirvel rigSi, man da-
va im qveynis iurisdiqcias unda dauqvemdebaros, romlis kanonmdebloba mis-
Tvis ufro xelsayrelia. ucxo komponentis Semcvel davebTan dakavSirebiT, sa-
qarTvelos sasamarTloebi sakuTari kompetenciis dadgenisas xelmZRvanelo-
ben specialuri kanonisa da sssk-is kodeqsis Sesabamisi debulebebiT (Tu saer-
TaSoriso xelSekruleba an SeTanxmeba, romlis xelSemkvreli mxarec aris sa-
qarTvelo, sxva rames ar iTvaliswinebs)214.

saqarTvelos uzenaesma sasamarTlom araerT Suamdgomlobaze uaris Tqmis sa-
fuZvlad saqarTvelos gansakuTrebuli kompetenciis darRveva miiCnia, rome-
lic ganmtkicebulia minskis konvenciis 55-e muxlis `d~ qvepunqtiT (konvenci-
is debuleba upiratesia Sidasaxelmwofoebriv normatiul aqtebTan mimarTe-
biT, specialuri kanonis me-2 muxli) da romlis normatiuli Sinaarsi gadawyve-
tilebaTa cnobasa da maTi aRsrulebis nebarTvis gacemaze uaris Tqmis safuZ-
vlad miiCnevs imgvar samarTalurTierTobebs, romlebic ganekuTvneba saqar-
Tvelos saxelmwifos sajaro dawesebulebis gansakuTrebul kompetencias.

dasaxelebul saqmeSi moTxovnili iyo somxeTis respublikis, aragacis olqis
pirveli instanciis sasamarTlos 2007 wlis 4 dekembris gadawyvetilebis cnoba
da aRsruleba, romliTac dadginda, erTi mxriv, somxeTis respublikis arqivis
10.05.2007w. #... saarqivo cnobis, meore mxriv, saqarTvelos iusticiis saminis-
tros sainformacio-samisamarTo biuros 19.11.2007w. cnobis konkretuli piri-
sadmi kuTvnilebis faqti.

faqtis dadgenis interess, mxaris ganmartebiT, warmoadgenda memkvidreobis mi-
Reba, maSin, rodesac gadawyvetilebiT ar irkveoda samkvidros miRebis udavo-
oba.

`samoqalaqo aqtebis registraciis Sesaxeb~ saqarTvelos 110-e muxlis norma-
tiuli danawesi samoqalaqo aqtebis CanawerebSi Sesworebisa da cvlilebis Se-
tanis uflebamosilebas aniWebs samoqalaqo aqtebis registraciis organos,
Sesacvleli Canaweris adgilis mixedviT.

rac Seexeba ucxo saxelmwifos kompetenturi organos mier Sesrulebuli samo-
qalaqo aqtis Canaweris Sesworebasa da Secvlas, dasaxelebuli kanonis 112-e mux-
lis mixedviT, ucxo saxelmwifos kompetenturi organos mier Sesrulebuli sa-
moqalaqo aqtis Canaweri Seswordeba da icvleba im saxelmwifos kanonmdeblo-
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bis Sesabamisad, romlis teritoriazec Sesrulda Canaweri, Tu saqarTvelos sa-
erTaSoriso xelSekrulebiT sxva ram ar aris dadgenili; ucxo saxelmwifos kom-
petenturi organos mier Sesrulebuli samoqalaqo aqtis Canawers saqarTvelos
samoqalaqo aqtis registraciis organo ar asworebs da ar cvlis.

amdenad, saqarTvelos saxelmwifo organoTa mier miRebuli gadawyvetilebe-
bis Secvla an Sesworeba miCneul iqna mxolod saqarTvelos saxelmwifo orga-
noTa kompetenciad, ramac gamoricxa sxva saxelmwifos organoebis amgvari uf-
lebamosileba. amave ganCinebiT, ganimarta, rom ̀ samoqalaqo aqtebis registra-
ciis Sesaxeb~ saqarTvelos kanonis zemomiTiTebuli normebiT dadgenili dana-
wesebi vrceldeba iuridiuli faqtebis dadgenis sakiTxebzec, ramdenadac uc-
xo saxelmwifos, iseve, rogorc saqarTvelos sasamarTloebis gadawyvetilebe-
biT dadasturebuli iuridiuli faqtebi, garkveul SemTxvevaSi, Sedegobrivad
ukavSirdeba samoqalaqo aqtebis maregistrirebeli organos mier saaqto Cana-
werebSi Sesworebasa Tu cvlilebis Setanas. aRniSnuli, Tavis mxriv, ukavSir-
deba minskis konvenciis 55-e muxlis `d~ qvepunqtis zemomiTiTebul moTxovna-
sac.

sxva Suamdgomlobis215 dakmayofilebaze uaris Tqmis saproceso-samarTleb-
riv safuZvladac, sakasacio palatam 1993 wlis `samoqalaqo, saojaxo da sis-
xlis samarTlis saqmeebze samarTlebrivi daxmarebisa da samarTlebrivi ur-
TierTobebis Sesaxeb~ minskis konvenciis (SemdegSi: minskis konvencia) 55-e
muxlis `d~ punqti miiCnia, xolo saqarTvelos saxelmwifos gansakuTrebuli
kompetenciis arseboba ki, daasabuTa minskis konvenciis 42-e muxliT, romlis
normatiuli Sinaarsi Seicavs Semdeg danawess: `zianis anazRaurebis valde-
buleba ganisazRvreba im xelSemkvreli mxaris kanonmdeblobiT, romlis te-
ritoriazec adgili hqonda moqmedebas an sxva garemoebas, rac zianis anazRa-
urebis moTxovnis safuZveli gaxda; Tu zianis mimyenebeli da dazaralebuli
erTi xelSemkvreli mxaris moqalaqeni arian, gamoiyeneba am xelSemkvreli mxa-
ris kanonmdebloba~.

amdenad, zianis anazRaurebis Sesaxeb davis ganxilvis kompetencia gaaCnia im
qveynis sasamarTlos, romlis teritoriazec arsebobda SemTxveva an sxva gare-
moeba, rac zianis anazRaurebis moTxovnis safuZveli gaxda. dazaralebuls Se-
uZlia, agreTve, sarCeli warudginos im xelSemkvreli mxaris sasamarTlos, rom-
lis teritoriazec sacxovrebeli adgili aqvs mopasuxes. konvenciis 21-e mux-
lis pirveli nawilis Sinaarsidan gamomdinareobs, rom 42-e muxliT mowesrige-
buli SemTxvevebi ganekuTvneba xelmSemkvreli mxaris sasamarTloebis gansakuT-
rebul kompetencias.

moxmobil saqmeSi, Suamdgomlobis avtori moiTxovda ucxo qveynis sasamarTlos
im gadawyvetilebis cnobasa da aRsrulebas, romliTac saqarTvelos erT-erT
saministros, fizikuri piris sasargeblod, daekisra kompensacia SromiTi mo-
valeobis Sesrulebisas janmrTelobisaTvis miyenebuli zianis gamo. saqmis ma-
salebiT ki dgindeboda, rom Tanxis dakisrebis safuZvels warmoadgenda saqar-
TveloSi mdebare SaxtSi mosarCelis dasaxiCrebis faqti.

amdenad, naTeli iyo, rom ruseTis federaciis sasamarTlom ganixila saqme zia-
nis anazRaurebis Taobaze, romelic saqarTvelos teritoriaze dadga da, maSa-
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sadame, mis ganxilvaze saqarTvelos sasamarTloebs gaaCndaT gansakuTrebuli
kompetencia [minskis konvenciis 42-e muxli].

sxva saqmeSi216 ucxo qveynis gadawyvetilebis saqarTvelos teritoriaze cnobi-
sa da aRsrulebis uarsayofad mopasuxe daeyrdno ucxo qveynis sasamarTlos
mxridan kompetenciis darRvevas da ganmarta, rom (a) mxareTa Soris gaforme-
buli nardobis xelSekrulebis Sesrulebis adgili saqarTvelo iyo, Sesabami-
sad, specialuri kanonis me-9 muxlis ̀ b~ punqtis Tanaxmad, aRniSnul davaze swo-
red saqarTvelos sasamarTlos gaaCnda saerTaSoriso kompetencia da (b) meore
mopasuxis saqmeSi CarTvis mizans swored gansakuTrebuli kompetenciis gada-
laxva warmoadgenda.

mopasuxis Sedaveba kompetenciis darRvevasTan mimarTebiT (a) uaryofil iqna
xelSemkvrelmxareTa nebis avtonomiisa da maT Soris gaformebuli xelSekru-
lebis im daTqmis gonivruli da marTebuli ganmartebis Sedegad, romelic mi-
TiTebas mxareTa Soris warmoSobili davis gadawyvetaze saqarTvelos sasamar-
Tlos gansakuTrebul kompetenciis Sesaxeb ar Seicavda.

am TvalsazrisiT, sakasacio palatam, pirvel rigSi, ganmarta xelSemkrevel mxa-
reTa nebis _ xelSekrulebis im Canaweris sworad ganmartebis aucilebloba, ro-
melic davis mogvarebis sakiTxebs Seexeboda da miiCnia, rom mxareebs dadebuli
xelSekrulebis 12.2-e muxliT ar ganusazRvravT xelSekrulebidan gamomdina-
re davis ganxilva arbitraJis mier, amitomac xelSekrulebidan gamomdinare
dava eqvemdebareboda gansaxilvelad saerTo sasamarTloebs. ganCinebaSi sa-
kasacio palatam xazi gausva xelSekrulebis ganmartebis mniSvnelobas, gan-
martebis meTodebs, ganmartebis mizans da miiCnia, rom ukrainis respublikis
xarkovis olqis sameurneo sasamarTlos mocemul davaze gaaCnda saerTaSo-
riso kompetencia, vinaidan, specialuri kanonis me-2 muxlis Tanaxmad, saer-
TaSoriso xelSekrulebebiT gaTvaliswinebul wesebs aqvT upiratesi iuridi-
uli Zala am kanoniT gansazRvrul wesebTan SedarebiT. saqarTvelos respub-
likasa da ukrainas Soris samoqalaqo da sisxlis samarTlis saqmeebze samar-
Tlebrivi daxmarebisa da samarTlebriv urTierTobaTa Sesaxeb xelSekrulebis
(ZalaSia 1996 wlis 6 dekembridan) 21-e muxlis Tanaxmad, Tu am xelSekrulebiT
sxva ram ar aris dadgenili, xelSekrulebis monawile mxareTa sasamarTloebi
kompetenturi arian, ganixilon samoqalaqo saqmeebi, Tu mopasuxes maT teri-
toriaze gaaCnia sacxovrebeli adgili. iuridiul pirTa mimarT wardgenil sar-
Celebze isini kompetenturi arian, Tu mxaris teritoriaze aris iuridiul
pirTa mmarTvelobis organo, warmomadgenloba an filiali. amave xelSekru-
lebis 40-e muxlis Tanaxmad, xelSekrulebis monawile mxareebi cnoben da aRas-
ruleben iusticiis dawesebulebebis kanonier ZalaSi Sesul gadawyvetilebebs
samoqalaqo saqmeebze, xolo 42-e muxlis Tanaxmad ki, aRsrulebis wesi regulir-
deba xelSekrulebis monawile mxaris kanonmdeblobiT, romlis teritoriazec
unda aRsruldes.

`minskis konvenciis~ me-20 muxlis pirveli nawilis Tanaxmad, Tu saqmeSi monawi-
leobs ramdenime mopasuxe, romelTa sacxovrebeli adgili (adgilsamyofeli)
mdebareobs sxvadasxva xelSemkvreli mxareebis teritoriaze, dava ganixileba
nebismieri mopasuxis sacxovrebeli adgilis (adgilsamyoflis mixedviT) mosar-
Celis arCeviT. sakuTrebis uflebasTan an sxva sanivTo uflebebTan dakavSire-
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bul sarCelze kompetenturni arian martooden sasamarTloebi qonebis adgil-
mdebareobis mixedviT.

vinaidan mocemul SemTxvevaSi, gadawyvetileba gamotanili iyo saqmeSi mona-
wile ori mopasuxis winaaRmdeg, sakasacio palatam miiCnia, rom ukrainis res-
publikis xarkovis olqis sameurneo sasamarTlos mocemul davaze gaaCnda sa-
erTaSoriso kompetencia, mosarCelis arCeviT. mopasuxis meore (b) argumentTan
dakavSirebiT, rom mas meore mopasuxesTan raime urTierToba ar gaaCnda da mo-
sarCele meore mopasuxis procesSi Tavdebis saxiT xelovnurad CaerTo, mxo-
lod erTi mizniT _ gamogonili mopasuxis gamoyenebiT, ise SeecvalaT sasamar-
Tlo gansjadoba, rom ukrainis sasamarTloebs gasCenodaT saqmeze saerTaSo-
riso kompetencia, sakasacio palatam miuTiTa ̀ revizion au fond~-is akrZalvis sa-
xeliT cnobil principze, romelic gamoricxavda gadawyvetilebis Sinaar-
sobriv gadamowmebis iuridiul valdebulebas.

10.3. davis ganxilvis alternatul wesze SeTanxmeba

sakasacio palatis erT-erTi ganCinebiT londonSi saarbitraJo tribunalis ̀ ad-
hoc~ (erTpirovnuli arbitris) 2015 wlis 17 noembris gadawyvetilebas saqar-
Tvelos teritoriaze gadawyvetilebis cnobasa da aRsrulebaze Suamdgomlo-
bis dakmayofilebas uari eTqva217. Suamdgomlobis mopasuxem warmoadgina mo-
sazreba misi uaryofis Taobaze, romelic daefuZna Semdeg ZiriTadad mimar-
Tulebebs: (a) ar arsebobda mxareTa SeTanxmeba davis arbitraJis meSveobiT ga-
dawyvetis Sesaxeb; (b) saarbitraJo gadawyvetileba ewinaaRmdegeboda sajaro
wesrigs, vinaidan xelSekrulebis 5.2. qvepunqtiT gaTvaliswinebuli saarbit-
raJo SeTanxmeba ar Seicavda davis ganmxilveli arbitraJis konkretul dasaxe-
lebas. imavdroulad, darRveuli iyo mxareTa Tanasworobis principi; (d) da-
irRva miTiTeba gamosayenebeli samarTlis Sesaxeb.

arbitraJis kompetenciis dadgenis mizniT, sakasacio palatam gamoarkvia xel-
Semkvrel mxareTa mier gaformebuli xelSekrulebis im debulebis Sinaarsi, ro-
melic davis gadawyvetis wess gansazRvravda. debulebis sityvasityviTi mniS-
vnelobiT: ̀ yvela sadavo sakiTxs am xelSekrulebis SesrulebasTan dakavSi-
rebiT, mxareebi gadawyveten, urTierTmolaparakebis gziT. Sedegis miuRwev-
lobis SemTxvevaSi, dava gadawydeba inglisis samarTlis gamoyenebiT, iuris-
diqciis adgili _ londoni~. sakasacio palatam dadgenili praqtikisa da doq-
trinioruli miTiTebebis gamoyenebiT218 ganmarta mxareTa mier gamovlenili ne-
ba da gamoitana daskvna, rom mxareTa Soris davis arbitraJis meSveobiT mogva-
rebis Sesaxeb SeTanxmebas miTiTebuli norma ar Seicavda.

dadgenili praqtikis mixedviT219, xsenebuli saarbitraJo daTqma (SeTanxmeba ar-
bitraJze) namdvili ar iyo, vinaidan baTilia saarbitraJo SeTanxmeba, Tu masSi
miTiTebuli arbitraJi arc erTmniSvnelovnad ar aris gansazRvruli da arc
imgvarad ar aris SeTanxmeba Camoyalibebuli, rom, misi Sinaarsis mixedviT, Se-

217 ix. susg #a-887-S-21-2016, 26 agvisto, 2016 weli.
218 ix. susg #a-2135-S-46-2015, 26 oqtomberi,2015 weli.
219 ix. susg #as-804-858-2011, 27 ivnisi, 2011 weli.
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saZlebeli iyos gansazRvra, romel arbitraJs exeba daTqma. dauSvebelia, saar-
bitraJo daTqmidan ori an meti arbitraJis an erToblivad arbitraJisa da sa-
samarTlos gansjadoba gamomdinareobdes.

`arbitraJis Sesaxeb~ saqarTvelos kanonis me-8 muxlis pirveli da me-2 punqte-
bis Tanaxmad, SeTanxmebaSi pirdapir unda iyos miTiTebuli konkretuli ar-
bitraJi, romelic uflebamosili iqneba, ganixilos da gadawyvitos dava. ba-
Tilia saarbitraJo SeTanxmeba, Tu masSi miTiTebuli arbitraJi arc erTmniS-
vnelovnad ar aris gansazRvruli da arc imgvarad ar aris Camoyalibebuli,
rom misi Sinaarsis mixedviT SesaZlebeli iyos gansazRvra, Tu romel konkre-
tul arbitraJs gulisxmobdnen mxareebi. dauSvebelia saarbitraJo daTqmidan
ori an meti arbitraJis gansjadoba gamomdinareobdes. xelSekrulebaSi gaTva-
liswinebuli zogadi daTqma davis kerZo arbitraJis mier ganxilvis Taobaze
ar SeiZleboda, miCneuliyo `arbitraJis Sesaxeb~ saqarTvelos kanoniT gaT-
valiswinebul saarbitraJo SeTanxmebad, vinaidan mxareebi ar SeTanxmebulan
xelSekrulebis arsebiT pirobaze _ konkretul arbitraJze, romlis kompe-
tenciasac aRiarebs orive mxare (susg #as-416-389-2010, 28.06.2010w.). niu-ior-
kis konvenciis me-5 (1) muxlis `g~ qvepunqtiT dadgenilia erT-erTi safuZveli,
romliTac saarbitraJo gadawyvetilebis cnobasa da aRsrulebas SeiZleba, uari
eTqvas im mxaris moTxovniT, romlis winaaRmdegac aris igi mimarTuli, mxolod
im SemTxvevaSi, Tuki es mxare uflebamosil organos warudgens imis mtkicebule-
bas, rom saarbitraJo gadawyvetileba gamotanilia im davis Sesaxeb, romelic ar
iyo gaTvaliswinebuli saarbitraJo SeTanxmebiT an exeba sakiTxs, romelic scil-
deba saarbitraJo SeTanxmebis farglebs.

Sesabamisad, sakasacio sasamarTlom daaskvna, rom ucxo qveynis gadawyvetile-
ba gamotanili iyo im davis Sesaxeb, romelic scildeboda saarbitraJo SeTan-
xmebis farglebs. xelSekrulebis im debulebis ganmartebiT, romelic xelSek-
rulebis SesrulebasTan dakavSirebiT, yvela sadavo sakiTxs gadawyvetda mxa-
reTa urTierTmopalarakebis gziT, xolo Sedegis miuRwevlobis SemTxvevaSi,
inglisis samarTlis gamoyenebiT. muxlis saTaurisa da misi Sinaarsis erTob-
livi gaanalizebiTa da `viwro~ interpretaciiT, sakasacio sasamarTlom daas-
kvna, rom xelSekrulebis SesrulebasTan dakavSirebiT, momavalSi warmoSobil
davaze, mxareebma gaiTvaliswines daTqma, romelic, Tavis mxriv, saWiroebda da-
matebiT SeTanxmebasa da dazustebas da, zogadad, ar konkretdeboda inglisu-
ri samarTlis gamoyenebis garda, romelime arbitraJis, instituciuri Tu kon-
kretuli davis gadasawyvetad Seqmnili e.w. ̀ ad-hoc~ arbitris an sasamarTlos mi-
er Tu ganixileboda saqme. ufro metic, dasaxelebuli muxlis rusulenovan teq-
stze dayrdnobiT, mxareebs, davis molaparakebis gziT Sedegis miuRwevlobis
SemTxvevaSi, xelSekrulebis pirobebi unda moewesrigebinaT da ganemartaT in-
glisis samarTlis gamoyenebiT, rac kidev erTxel adasturebda, rom Suamdgom-
lobis avtoris poziciis gaziarebis SemTxvevaSic, rom xelSekrulebis me-5 mux-
lis saTauri `arbitraJi~ saarbitraJo ganxilvas niSnavs, mxolod imas adastu-
rebda, rom mxareebma gaiTvaliswines saarbitraJo daTqma xelSekrulebis Ses-
rulebasTan dakavSirebiT da ar SeTanxmebulan konkretul arbitraJze.

am davaSi, sakasacio palatam damatebiT aRniSna, rom xelSekrulebis me-5 mux-
lis Sinaarsi, saarbitraJo daTqmis ganmartebis SemTxvevaSic ki, ganixile-
boda, rogorc xelSekrulebis nawili da exeboda jer ararsebul, momaval-
Si xelSekrulebis SesrulebasTan dakavSirebiT davis warmoSobis SemTxve-
vaSi, davis inglisis samarTlisaTvis daqvemdebarebas mxareTa SeTanxmebiT.
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saarbitraJo daTqmisagan gansxvavebiT, saarbitrJo SeTanxmeba, romelic zo-
gadi cnebaa, SesaZloa, saarbitraJo xelSekrulebasac exebodes, romelic ide-
ba mxareTa Soris ukve warmoSobili davis gamo da mis, saarbitraJo sasamarTlos
mier, gadawyvetas.

gansaxilvel davaSi dadgenil iqna, rom mosarCelem ara xelSekrulebis Sesru-
leba, aramed zaralis anazRaureba moiTxova. am moTxovnaze imsjela erTpirov-
nulma arbitrma, Sesabamisad, imis daSvebiTac, rom xelSekrulebis me-5 muxli
aris saarbitraJo daTqma, sakasacio sasamarTlom miiCnia, rom aRniSnuli daT-
qma momavalSi, xelSekrulebis SesrulebasTan dakavSirebul davas Seexeboda;
arbitrma ki, ganixila sakiTxi xelSekrulebis Sewyvetidan gamomdinare zianis
anazRaurebis Taobaze. maSasadame, arbitrma imsjela gamyidvelis mier wardge-
nil meorad moTxovnaze, romelic exeboda zianis anazRaurebas, rac ar gamom-
dinareobda me-5 muxliT gaTvaliswinebuli daTqmidan.

10.4 aRsrulebadoba

sakasacio palatam saqarTvelos teritoriaze erT-erTi Suamdgomlobis220 dak-
mayofilebaze uaris Tqmis safuZvlad saqarTvelos teritoriaze misi aRsru-
lebis dauSvebloba miiCnia. gadawyvetileba, romlis cnobasa da aRsrulebas
konkretuli Suamdgomlobis avtori iTxovda, efuZneboda londonis saerTa-
Soriso saarbitraJo sasamarTlos 1999 wlis 24 agvistos gadawyvetilebas. sssk-
is 142-e muxli ki, erTmniSvnelovnad adgens sasamarTlo gadawyvetilebiT da-
dasturebuli moTxovnis xandazmulobis 10-wlian vadas. specialuri kanonis
68-e muxlis pirveli punqtis normatiul Sinaarsic imas gulisxmobs, rom saqar-
Tvelos teritoriaze cnobasa da aRsrulebas eqvemdebareba ara kanonier Za-
laSi Sesuli nebismieri gadawyvetileba, aramed _ mxolod saqarTvelos teri-
toriaze cnobaunariani da aRsrulebadi gadawyvetileba.

ucxo qveynis mier gamotanili gadawyvetilebis saqarTvelos teritoriaze
cnoba niSnavs, rom am gadawyvetilebas saqarTvelos teritoriaze mohyveba
igive samarTlebrivi Sedegi, rasac gadawyvetileba mis gamomtan qveyanaSi
isaxavs miznad. sxva Suamdgomloba221 sakasacio palatam ganuxilvelad im ar-
gumentiT datova, rom Suamdgomlobis avtorma ver warmoadgina imis damadas-
turebeli mtkicebuleba, rom saqarTveloSi arsebul moZrav qonebaze, movales
gaaCnda sakuTrebis ufleba da gadawyvetilebis legitimaciis Sedegad SesaZ-
lebeli iqneboda misi aRsruleba (specialuri kanonis 70-e muxli). Suamdgom-
lobaze TandarTuli erT-erTi kerZo kompaniis cnoba, romlis mixedviT, 2010
wlis 15 Tebervlis monacemebiT, baTumis terminalSi mopasuxis (`tvirTmimRe-
bi~) saxelze inaxeboda garkveuli raodenobis gogirdis dabali Semcvelobis
gazoili, palatam ar miiCnia mopasuxis mier saqarTvelos teritoriaze aRniS-
nuli navTobproduqtebis sakuTrebaSi qonis damadasturebel dasaSveb mtki-
cebulebad da ganmarta, rom satransporto dokumentaciaSi piris tvirTmim-
Rebad dasaxelebis faqti, tvirTze piris sakuTrebis uflebis damadasturebel
mtkicebulebas rodi warmoadgenda [sssk-is 105-e, 102.3 muxlebi].

220 ix. susg #a-1985-S-68-09, 26 marti, 2010 weli.
221 ix. susg #a-1302-S-31-2010, 06 ivlisi, 2010 weli.
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10.5.  Semowmebis formaluri farglebi

sagulisxmoa, rom saerTaSoriso praqtika amkvidrebs doqtrinas, romelic cno-
bilia `revizion au fond-is~ akrZalvis saxeliT da imaSi mdgomareobs, rom ucxo
qveynis sasamarTlo gadawyvetilebebis aRiarebisas, amRiarebeli sasamarTlo
maT arsebiTad, xelmeored ar gadaxedavs222. sxva sityvebiT, rom vTqvaT, samar-
Tlebrivi daxmarebis procesSi ucxouri gadawyvetilebis faqtobriv-samar-
Tlebrivi safuZvlis kvleva ar xdeba, aramed kreditoris sasargeblod ucxo-
ur gadawyvetilebebs Sidasaxelmwifoebrivi aRsrulebadoba eniWeba. amis Tval-
saCino magaliTia ganCineba: #a-2135-S-46-2015, 26 oqtomberi, 2015 weli, romel-
Sic, sakasacio palatam uaryo mopasuxis Sedaveba samarTalwarmoebaSi meore mo-
pasuxis Cabmis mizanSeuwonlobasTan mimarTebiT, im argumentiT, rom `saerTa-
Soriso samarTlebriv brunvaSi mravali qveyana misdevs `revizion au fond~-is ak-
rZalvis saxeliT cnobil princips, romelic kategoriulad uaryofs ucxo qvey-
nis sasamarTlos (arbitraJis) mier gamotanili gadawyvetilebis Sinaarsobriv
gadamowmebas~223.

aranakleb sainteresoa, aqvs Tu ara meoradi saxelmwifos mosamarTles ufle-
ba, eWvqveS daayenos is materialursamarTlebrivi moTxovna, romelic safuZ-
vlad daedo ucxour sasamarTlo gadawyvetilebas.

sazRvargareTis saxelmwifoebSi amaze Sedavebis uflebamosileba gaaCnia mxo-
lod mopasuxes (Sesagebeli ucxouri gadawyvetilebis materialursamarTleb-
rivi moTxovnis mimarT) da miRebuli praqtikaa224, im pirobiT, Tu es pretenzie-
bi dasabuTebulia da warmoiSva mas Semdeg, rac ucxo qveynis sasamarTlom ukve
gamoitana Tavisi gadawyvetileba. es problema xSirad ganixileba sazRvarga-
reTis Sesabamis iuridiul literaturaSi, araerTi avtori emxroba aseTi Sesa-
geblebis dasaSvebobas. es im argumentiT sabuTdeba, rom, winaaRmdeg SemTxve-
vaSi, es iqneboda saqmis mosmenis principis xelyofa. meore mxriv, arsebobs mo-
sazreba, rom saproceso ekonomiis TvalsazrisiT, gaumarTlebeli da aramizan-
Sewonilia mopasuxisTvis erTi da imave Sesageblebis orjer wamoyenebis SesaZ-
leblobis micema.

erT-erTi Suamdgomlobis dakmayofilebis sakiTxis ganxilvisas, sakasacio pa-
latam ganmarta, rom saqarTvelos teritoriaze ucxo qveynis gadawyvetilebis
cnobisa da aRsrulebis sakiTxis ganxilvisas, igi moklebuli iyo SesaZleblo-
bas, Seemowmebina gadawyvetilebis kanonierebis sakiTxi da ganmarta, rom Suam-
dgomlobis ganxilvisas saqarTvelos uzenaesi sasamarTlo amowmebs specialur
kanonTan da saqarTvelos mier saerTaSoriso xelSekrulebebiT nakisr valde-
bulebebTan Suamdgomlobis formalur Sesabamisobas da ar arkvevs ucxo qvey-
nis sasamarTlos gadawyvetilebis kanonierebis sakiTxs. Sesabamisad, mopasu-
xis mosazrebaSi moyvanili garemoebebi, gadawyvetilebiT dadgenili aRsasru-
lebeli moTxovnis SemcirebasTan dakavSirebiT ver gaxdeba sakasacio palatis
msjelobis sagani.

222 ix. susg #a-2879-S-40-2011, 31 oqtomberi, 2011 weli.
223 agreTve, ix. susg #a-952-S-23-2016, 6 ivlisi, 2015 weli; susg #a-2135-S-46-2015 , 26 oqtombe-

ri, 2015 weli.
224 Sdr: l.goTuas dasaxelebuli samecniero naSromi, 56.



saqarTvelos uzenaesi sasamarTlo 121

www.supremecourt.ge

10.6. procesis monawile mxaris informirebuloba

procesis monawile mxaris informirebulobis wesis darRveva araerTxel gam-
xdara Suamdgomlobis uaryofis safuZveli. msgavs viTarebaSi, sakasacio pala-
ta xelmZRvanelobs specialuri kanonis 68-e muxlis me-2 punqtis ̀ b~ qvepuqtiT,
romlis normatiuli Sinaarsi avaldebulebs sasamarTlos, uari Tqvas saqar-
Tvelos teritoriaze ucxo qveynis sasamarTlo gadawyvetilebis cnobaze Tu,
gadawyvetilebis gamomtani qveynis kanonmdeblobis Sesabamisad mxare uwyebis
Cabarebis gziT ar iqna gafrTxilebuli sasamarTloSi gamoZaxebis Taobaze an
sxva saproceso darRvevebi ganxorcielda.

specialuri kanonis me-2 muxlisa da minskis konvenciis 53-e muxlis me-2 pun-
qtis `b~ qvepunqtis Sesabamisad, Suamdgomlobas ucxo qveynis sasamarTlos ga-
dawyvetilebis sxva xelSemkvreli qveynis teritoriaze cnobisa da aRsrule-
bis Sesaxeb unda daerTos dokumenti, romelic adasturebs, rom mxare, romel-
sac monawileoba ar miuRia sasamarTlo sxdomaze da romlis sawinaaRmdegodac
iqna miRebuli gadawyvetileba, dadgenili wesiT da droulad iyo miwveuli sa-
samarTloSi. amave konvenciis 55-e muxlis `b~ qvepunqti adgens, rom gadawyve-
tilebis cnoba ar moxdeba, Tuki mopasuxes monawileoba ar aqvs miRebuli pro-
cesSi imis gamo, rom mas an mis warmomadgenels droulad da Sesabamisi wesiT ar
ecnoba sasamarTloSi gamocxadebis Taobaze.

erT-erT SuamdgomlobaSi225 irkveoda, rom mopasuxes arc uwyeba da arc daus-
wrebeli gadawyvetileba Cabarda. gzavnilis Caubareblobis mizezad dasaxele-
bul misamarTze adresatis aryofna dasaxelda. sakasacio palatam ganmarta, rom
im SemTxvevaSi, rodesac ver xerxdeboda adresatisaTvis korespondenciis uSu-
alod Cabareba, saqmis ganmxilvel sasamarTlos unda exelmZRvanela saqarTve-
losa da somxeTis respublikas Soris samoqalaqo samarTlis saqmeebze samar-
Tlebrivi daxmarebis Sesaxeb 1996 wlis 4 ivnisis xelSekrulebis me-11 muxliT.
dasaxelebuli normiT dadgenilia, rom, Tu sasamarTlo an arasasamarTlo do-
kumentebi exeba pirs, romelsac sacxovrebeli adgili an adgilsamyofeli gaaC-
nia xelSekrulebis monawile meore mxaris teritoriaze, maSin xelSekrulebis
monawile mxaris centraluri organo ugzavnis xelSekrulebis monawile Sem-
srulebeli mxaris centralur organos davalebas Setyobinebis an dokumente-
bis gadacemis Sesaxeb. xelSekrulebis 5.2 muxlis Tanaxmad, aseT centralur or-
ganos warmoadgens Sesabamisi saxelmwifos iusticiis saministro. mocemul Sem-
TxvevaSi, saqmis ganmxilvel sasamarTlos amgvari wesiT mopasuxe ar mouwvevia,
ris gamoc, miCneul iqna, rom procesis Taobaze mxare dadgenili wesiT ar gauf-
rTxilebiaT, es ki, gamoricxavda amgvari gadawyvetilebis egzekvaturas saqar-
Tvelos teritoriaze226.

10.7. nacvalgebis principi

saqarTvelos uzenaesma sasamarTlom araerTi Suamdgomlobaze uaris Tqmis sa-
fuZvlad nacvalgebis principi227 daasaxela. sakasacio palatis ganmartebiT,

225 ix. susg #a-2257-S-73-09, 02 marti, 2010 weli.
226 ix. susg #a-3548-S-77-2015, 25 marti, 2016 weli.
227 ix. susg #a-2046-S-57-2010, 20 dekemberi, 2010 weli.
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specialuri kanonis 68-e muxlis `e~ punqti or situacias moicavs: (a) saqarTve-
losa da ucxo saxelmwifos Soris ar arsebobs ormxrivi an mravalmxrivi SeTan-
xmeba, romlis ZaliTac mxareebs erTmaneTis sasamarTlo gadawyvetilebebis
cnobis valdebuleba ekisrebaT; (b) ucxo qveyana, garkveuli mosazrebebidan da
samarTlebrivi safuZvlebidan gamomdinare, saqarTvelos sasamarTlos gadaw-
yvetilebebs ar cnobs, miuxedavad imisa, arsebobs Tu ara saerTaSoriso SeTan-
xmeba.

dasaxelebul saqmeSi, sasamarTlo aqtebi, romelTa cnobasac Suamdgomlobis
avtori iTxovda, miRebuli iyo israelis sasamarTlos mier. saqarTvelosa da
israelis saxelmwifos Soris raime ormxrivi SeTanxmeba samarTlebrivi daxma-
rebis gawevis an sasamarTlo gadawyvetilebis cnobis Sesaxeb ar arsebobs. mxa-
reebi arc romelime mravalmxrivi saerTaSoriso xelSekrulebis wevrebi ar iy-
vnen, romlebic amgvar sakiTxebs awesrigeben. maSasadame, dadgenil iqna, rom is-
raelis saxelmwifos saqarTvelos sasamarTlo gadawyvetilebebis cnobasTan
dakavSirebiT raime valdebuleba ar aqvs nakisri, rac specialuri kanonis 68-e
muxlis `e~ punqtis samarTlebrivi safuZvliT saqarTvelos sasamarTlos mier
Suamdgomlobis dakmayofilebaze uaris Tqmis safuZvlad iqna miCneuli.

10.8. ucxo qveynis sasamarTlos gadawyvetilebis aRsrulebis
uzrunvelyofa

saqarTvelos uzenaesma sasamarTlom ucxo qveynis sasamarTlos gadawyvetile-
bis saqarTvelos teritoriaze cnobisa da aRsrulebis sakiTxTan erTad imsje-
la, agreTve, amave gadawyvetilebis uzrunvelyofis RonisZiebis gamoyene-
bis samarTlebriv problemaze228.

ucxo qveynis sasamarTlos gadawyvetilebis uzrunvelyofis RonisZiebis gamo-
yenebis sakiTxis problemuroba ganapiroba arsebulma samarTlebrivma mowes-
rigebam; mxedvelobaSia, am mimarTulebiT arsebuli normatiuli safuZvlebi,
romlebic pirdapir ar iTvaliswinebs ucxo qveynis sasamarTlos gadawyveti-
lebis aRsrulebis xelSewyobis mizniT, uzrunvelyofis RonisZiebis erovnu-
li sasamarTlos mier gamoyenebis SesaZleblobas.

amosavali argumenti, ramac ganapiroba erovnuli sasamarTlos mxridan aR-
niSnuli samarTlebrivi vakuumis yvelaze relevanturi gadawyveta mdgo-
mareobda swored imaSi, rom ucxo qveynis sasamarTlo gadawyvetilebiT dad-
genili materialursamarTlebrivi Sedegis martooden cnobiTa da aRsasru-
leblad miqceviT, SesaZloa, zogierT SemTxvevaSi, azri dakargos, Tuki mxa-
re, romlis sasargeblodac es gadawyvetileba iqna miRebuli, saproceso uz-
runvelyofis miRma aRmoCndeba; aseT viTarebaSi, mxaris kanonieri uflebe-
bi da interesebi mniSvnelovnad daziandeba, rac kanonmdeblis interess, bu-
nebrivia, ewinaaRmdegeba.

am mocemulobaSi, sakasacio palatam arsebuli samarTlebrivi problema ga-
daWra specialuri kanonis me-20 muxlis farTod ganmartebis gziT da aRniSna

228 ix. susg #a-4330-S-121-2016, 09 dekemberi, 2016 weli
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Semdegi: ̀ aRniSnuli muxlis normatiuli mowesrigebis pirobebSi saqarTvelos
uzenaesi sasamarTlo aRWurvilia uflebiT ucxo qveynis sasamarTloSi mimdi-
nare saqmeze gamoiyenos sarCelis uzrunvelyofis RonisZieba normiT gan-
sazRvrul SemTxvevebSi. sakasacio palatis mosazrebiT, normis regulirebis
qveS sarCelis uzrunvelyofasTan erTad ucxo qveynis sasamarTlos kanonier
ZalaSi Sesuli gadawyvetilebis aRsrulebis uzrunvelyofasac unda vigulis-
xmoT, ramdenadac swored sasamarTloa is organo, romelsac SeuZlia, mxare ga-
dawyvetilebis aRusruleblobis riskisgan daicvas. amasTan, ramdenadac kanon-
mdebelma erovnul sasamarTlos ucxo qveyanaSi arsebuli davidan gamom-
dinare sarCelis uzrunvelyofis RonisZiebis gamoyenebis ufleba mianiWa,
upriania es ufleba ukve gamotanili gadawyvetilebis aRsrulebis miznebi-
saTvisac iqnes relevanturi. aRniSnuli msjelobidan gamomdinare, sakasacio
sasamarTlom mizanSewonilad miiCnia specialuri kanonis me-20 muxlis im-
gvarad ganmarteba, rom misi regulirebis qveS sarCelis uzrunvelyofas-
Tan erTad igulisxmebodes, ucxo qveynis sasamarTlos kanonier ZalaSi Se-
suli gadawyvetilebis saqarTvelos teritoriaze aRsrulebis uzrunvel-
yofac~.

sagulisxmoa, zemoTdasaxelebuli kanonis me-20 muxlis miznebisaTvis sarCelis
uzrunvelyofisa da gadawyvetilebis uzrunvelyofis gamoyenebis winapirobe-
bis daculobac, romlebic uzrunvelyofis RonisZiebis gamoyenebas Semdegi ori
faqtobrivi mocemulobisas iTvaliswinebs: a. Tu uzrunvelyofis RonisZiebe-
bi saqarTveloSia aRsasrulebeli; b. saqarTvelos sasamarTlos saerTaSoriso
kompetencia gaaCnia.

gansaxilvel SuamdgomlobaSi zemoaRniSnuli pirobebi saxeze iyo. Sedegad
gancxadeba aSS-is niu jersis Statis umaRlesi sasamarTlos gadawyvetilebis
(brZanebis) aRsrulebis uzrunvelyofis Taobaze nawilobriv dakmayofilda da
yadaRa daedo mopasuxis sakuTrebaSi arsebul uZrav qonebasa da sabanko anga-
riSebs ganCinebaSi miTiTebuli rekvizetebisa da Tanxis farglebSi.

10.9. samarTlebrivi analizi

principuli sakiTxebis problematikis kvlevasTan erTad, ganxorcielebuli sa-
erTaSoriso kerZo samarTlis procesis sferoSi qarTuli sasamarTlo praqti-
kis ganzogadeba, drouli da mniSvnelovania saqarTvelos dasavleTis saxel-
mwifoebTan samarTlebrivi integraciis TavalsazrisiTac.

ganxiluli praqtikuli magaliTebi safuZvels gvaZlvs, CamovayaliboT samar-
Tlebrivi daskvna imis mixedviT, Tu ra SemTxvevaSia saqarTvelos saxelmwifo
uflebamosili, uari Tqvas ucxo qveynis sasamarTlo Tu saarbitraJo gadawyve-
tilebaTa saqarTvelos teritoriaze cnobasa da aRsrulebaze.

sasamarTlo uars ityvis am gadawyvetilebis cnobasa da aRsrulebaze Tu:

(1) im xelSemkvreli saxelmwifos sasamarTlos ar gaaCnda saqmis ganxilvaze sa-
erTaSoriso gansjadoba da amasTan, ar arsebobs mxareTa Soris arsebuli do-
kumenti, xelSekruleba, romelic mas amis uflebas mianiWebda. maSasadame, es is
saqmeebia, romlebic saqarTvelos gansakuTrebul kompetencias ganekuTvneba.
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aRniSnuli debuleba eyrdnoba specialuri kanonis me-10 muxls, romlis norma-
tiuli Sinaarsi agebulia `numerous klausus~ principze da, amdenad, amomwurav Ca-
monaTvals Seicavs imgvari samarTalurTierTobebisa, romelTa arsebobis Sem-
TxvevaSi, saqme gansaxilvelad eqvemdebareba mxolod saqarTvelos sasamar-
Tlos. amgvar saqmeTa ricxvs miekuTvneba sarCelebi, romlebic exeba: a) uZrav
qonebas, Tu es qoneba saqarTveloSia; b) iuridiuli piris an misi organos ga-
dawyvetilebaTa namdvilobas an Sewyvetas, roca am iuridiuli piris, an misi or-
ganos rezidencia saqarTveloSia; g) saqarTvelos sasamarTloebis an sxva or-
ganoebis mier iuridiuli pirebis registracias; d) patentis, savaWro niSnis an
sxva uflebis registracias, roca am uflebaTa registracia an registraciis
moTxovna saqarTveloSi ganxorcielda; 5) iZulebiTi aRsrulebis RonisZiebebs,
roca maTi moTxovna an ganxorcieleba saqarTveloSi moxda.

(2) gadawyvetilebas ar gaaCnia kanonieri Zala gamomtani qveynis kanonmdeblo-
bis mixedviT;

(3) Suamdgomloba ar aris warmodgenili dasaSveb enaze. sagulisxmoa, rom miTi-
Tebas Suamdgomlobis enaze, iTvaliswinebs rogorc minskis konvencia, aseve, ha-
agis konvenciebic. mag. minskis konvenciis me-10 muxlidan gamomdinare, Suam-
dgomlobis Semsrulebeli iusticiis dawesebuleba dokumentebs gadascems Ta-
visi qveynis kanonmdeblobiT dadgenili wesebis Tanaxmad, Tu isini Sedgenilia
saxelmwifo enaze an rusul enaze, an/da Targmnilia erT-erT maTganze.

(4) dokumentebis namdviloba eWvs iwvevs. dokumentebis avTenturobas Seexeba
minskis konvenciis me-13 muxli, romlis danawesi dokumentebis namdvilobis miz-
nebisaTvis sakmarisad miiCnevs, igi gamocemuli iyos misTvis dadgenili for-
miT, xelmowerili iyos uflebamosili piris mier da dasmuli hqondes gerbiani
beWedi. `aseT dokuments, romelic miRebulia xelSemkvreli qveynis terito-
riaze da ganixileba rogorc oficialuri, sxva xelSemkvreli saxelmwifos te-
ritoriaze, rogorc sajaro dokuments, gaaCnia mtkicebulebiTi Zala. normis
Sinaarsi gvaZlevs imis Tqmis uflebas, rom msgavsi sabuTebi ar moiTxovs arc
legalizacias229 da arc apostiliT230 damowmebas~231.

(5) specialuri kanonis 68-e muxlis meore punqtis `b~ qvepunqtidan gamomdina-
re, aRiarebaze uaris Tqmis safuZvelia, Tu, gadawyvetilebis gamomtani qveynis
kanonmdeblobis Sesabamisad, mxare uwyebis Cabarebis gziT ar iqna gafrTxile-
buli sasamarTloSi gamoZaxebis Taobaze an moxda sxva saproceso darRvevebi.
am TvalsazrisiT, SeuZlebelia yuradRebis miRma davtovoT enobrivi barieris
problema.

daismis kiTxva: mxares, romelsac Cahbarda uwyeba kanoniT gaTvaliswinebuli
wesis Tanaxmad, magram ar aris Targmnili qarTul enaze, aqvs Tu ara ufleba,

229 legalizacia _ specialuri procedura, romlis Tanaxmad dokumentis namdvilobas adastu-
rebs iusticiis saministro, Semdeg sagareo saqmeTa saministro, bolos ki _ im qveynis sakon-
sulo, sadac unda gaigzavnos sabuTi. amis Semdeg eniWeba dokuments iuridiuli Zala.

230 apostille _ saxelmwifos oficialuri dawesebulebebis mier gacemul dokumentebze gakeTebu-
li specialuri aRniSvna, romliTac dasturdeba am dokumentze uflebamosili piris xel-
moweris namdviloba. aseT saxis sabuTi SemdgomSi aRar moiTxovs legalizacias.

231 b. liluaSvili, „ucxo qveynis sasamarTlo gadawyvetilebaTa cnoba da aRsruleba saqarTve-
loSi“ (sadoqtoro diseretacia), 2009, 47. https://www.tsu.ge/data/file_db/faculty-law-public/bakur%20li-
luashvili.pdf. 20.04.2017.



saqarTvelos uzenaesi sasamarTlo 125

www.supremecourt.ge

ganacxados, rom igi saTanadod ar iyo informirebuli.

samarTalwarmoebis enasTan dakavSirebiT, sainteresoa erovnuli sasamarTlos
praqtika, romelic marTalia Seexeba saerTo sasarCelo wesiT gansaxilvel
davas, Tumca, praqtikuli SemTxveva sainteresoa: procesis monawile mxarem,
romelic pirveli instanciis sasamarTloSi, uSualo komunikaciis etapze (sa-
samarTlo sxdoma) monawileobda Tarjimnis meSveobiT, sadavod gaxda saapela-
cio saCivris misTvis gasageb enaze Caubarebloba da am argumentiT, moiTxova
dauswrebeli gadawyvetilebis gauqmeba (sssk-is 2321 dauswrebeli gadawyveti-
leba Sesageblis warmoudgenlobis gamo). konkretul saqmeSi, sakasacio pala-
tam yuradReba gaamaxvila im garemoebaze, rom procesis monawile apelantis mo-
winaaRmdege mxares warmoadgenda erT-erTi ssip-i, romelic pirveli instanci-
is sasamarTloSi monawileobda mopasuxed. maSasadame, mas gonivruli molodi-
ni hqonda, rom saqmis ganxilva gagrZeldeboda zemdgomi instanciis sasamar-
TloSic. Sesabamisad, Tundac Teoriuli TvalsazrisiT, enobrivi barieris ga-
mo, mas ver gaerkvia Cabarebuli saproceso dokumentis Sinaarsi, gaaCnda imisi
legitimuri valdebuleba, gamocxadebuliyo sasamarTloSi, gonivrul vadaSi
da moeTxova saproceso dokumentis misTvis gasageb enaze Cabareba. miT ufro,
Tu gaviTvaliswinebT, apelantis mowinaaRmdege mxaris _ ssip-is interesebs sa-
apelacio sasamarTloSi warmodgenda direqtori, romelic valdebuli iyo me-
same pirebTan, maT Soris, sasamarTloSi, jerovnad daecva warmomdgenis inte-
resebi232. sxva samoqalaqo saqmeze ki, sakasacio palatam gaiziara procesis mo-
nawile mxaris (fizikuri piri) pretenzia misTvis gasageb enaze saproceso do-
kumentis (xarvezis dadgenis Sesaxeb ganCineba) Caubareblobisa da, aqedan ga-
momdinare, valdebulebis Seusruleblobis Taobaze da miiCnia, rom, vinaidan
zemdgomis sasamarTlosaTvis cnobili iyo, rom apelanti pirveli instanciis
sasamarTloSi sargeblobda Tarjimnis daxmarebiT, arsebobda imisi legitimu-
ri molodini, zemdgomi insatanciis sasamarTlos saproceso dokumentebi ga-
egzavna aplantisTvis gasageb enaze. ganCinebis amosaval debulebas warmoad-
gens samarTalwarmoebis enobrivi barieris gadalaxvaSi sasamarTlos poziti-
uri valdebulebis Sesruleba aramxolod uSualo komunikaciis etapze, aramed
verbaluri komunikaciis etapzec, miT ufro, rodesac procesis monawile mxa-
res fizikuri piri warmoadgenda, romelic advokatis kvalificiuri daxmare-
biT ar sargeblobda [ssk-is me-9 muxli, evrokonvenciis me-6 muxli]233.

(6) specialuri kanonis 68-e muxlis meore punqtis `g~ qvepunqtis Tanaxmad, ga-
dawyvetilebis cnoba ar xdeba, Tu: erTsa da imave mxareebs Soris erTsa da imave
samarTlebriv davaze arsebobs saqarTvelos sasamarTlos kanonier ZalaSi Se-
suli gadawyvetileba an mesame qveynis sasamarTlos kanonier ZalaSi Sesuli ga-
dawyvetileba, romelic cnobil iqna saqarTveloSi~234.

(7) nacvalgebis principis mixedviT, saqarTvelos sasamarTlo uars ambobs ga-
dawyvetilebis cnobaze, Tu ucxo qveyana ar cnobs saqarTvelos sasamarTlo ga-

232 Sdr: susg #as-217-209-2013, 20 seqtemberi, 2013 weli.
233 Sdr: susg #bs-720-712(ks-16), 8 dekemberi, 2016 weli.
234 problemis gadasaWrelad, Tu romeli gadawyvetileba unda iqnes aRiarebuli, iuridiul Te-

oriaSi arsebobs mosazreba, romlis mixedviT „aRiarebuli unda iqnes ufro gvian gamotani-
li gadawyvetileba, (last-in-time-rule), radgan es ukanaskneli emyareba droSi SedarebiT ufro
saboloo da, maSasadame, ufro sarwmuno garemoebebs“. Sdr: b. liluaSvilis miTiTebuli sa-
doqtoro disertacia, 103.
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dawyvetilebebs [specialuri kanonis 68-e muxlis `e~ punqti].

(8) gadawyvetileba vargisi unda iyos saqarTvelos teritoriaze aRsasaruleb-
lad. am aspeqtSi, dasaSvebia mopasuxis imgvari Sesageblebis ganxilvac, romleb-
sac meoreul qveyanaSi maT aRsasruleblad miqcevis damabrkolebeli garemoe-
bis rolic ki SeuZliaT, Seasrulon, magaliTisaTvis moviyvanT, mopasuxis mi-
TiTebas gadawyvetilebis iZulebiT aRsrulebis xandazmulobaze, saqarTvelos
teritoriaze arsebul qonebaze mopasuxis sakuTrebis uflebis sadavoobaze da
a.S.. da es Sesageblebi ar ganixileba, rogorc `revizion au fond-is~ akrZalvis xel-
yofa. magram rogor unda moiqces es mosamarTle, rodesac ucxouri sasamar-
Tlo gadawyvetilebis yvela piroba ar aris zustad gansazRvruli imisTvis, rom
iZulebiTi aRsruleba ganxorcieldes? aqvs Tu ara mas SesaZlebloba, mcireo-
deni damatebebi Seitanos am gadawyvetilebaSi im mizniT, rom igi aRsasruleb-
lad vargisi gaxdes? dadgenili praqtikis mixedviT, ucxouri sasamarTlo ga-
dawyvetilebis aRsrulebadad gamomcxadebeli mosamarTle valdebuli an uf-
lebamosili ar aris raime damatebebi, cvlilebebi an msgavsi moqmdebebi gana-
xorcielos.

(9) ucxo qveynis sasamarTlo da ucxouri saarbitraJo gadawyvetilebis cnobi-
sa da aRsrulebadad gamocxadebis erT-erT umniSvnelovanes damabrkolebel
garemoebas warmoadgens sajaro wesrigis daTqma. aseT dros xdeba gamoyenebu-
li kanonis, samarTlis normis Sefaseba saqarTvelos ZiriTad samarTlebriv
principebTan. vinaidan konkretul sajaro wesrigis cnebas arc erovnuli da
arc saerTaSoriso samarTali ar icnobs, misi daculobis sferoSi SesaZloa, ga-
erTiandes yvela zemoT CamoTvili wesebis darRveva. iuridiul literaturaSi
gavrcelebuli mosazrebis Tanaxmad, ̀ sajaro wesrigi~ da ̀ ZiriTadi samarTleb-
rivi principebi~ Tavisuflad SegviZlia, ganvixiloT, rogorc identuri cne-
bebi235. erT-erT gadawyvetilebaSi, sakasacio palatam ̀ sajaro wesrigi~ Semdeg-
nairad ganmarta236: `sajaro wesrigis~ cneba ssk-Si moralur imperativebTanaa
dakavSirebuli. sajaro wesrigi xels uwyobs zneobrivi da samarTliani samoqa-
laqo brunvis damkvidrebas. sajaro wesrigis darRveviT ilaxeba ara mxolod
vinmes kerZo interesebi, aramed sajaro interesebi. es imitom, rom sajaro wes-
rigiT daculi sikeTe sazogado faseulobisaa da misi darRveva Zirs uTxris
sazogadoebis arsebobis safuZvlebs. ssk-is 54-e muxli baTilad miiCnevs am wes-
rigis sawinaaRmdego garigebas. aqedan aSkara xdeba, rom samoqalaqo brunvis Ta-
visufleba SeboWilia da garkveuli sazogadoebrivi interesebis farglebSia
moqceuli. maSasadame, yofila urTierobani, rac ar SeiZleba iyos mxolod ̀ ker-
Zo avtonomiis saqme~. amas Tan SeiZleba daematos amRiarebel saxelmwifoSi ga-
batonebuli moraluri Tu zneobrivi Sexedulebebi, romlebic gamoxatuli ar
aris samarTlis normebSi. ar arsebobs zusti CamonaTvali an raime wesebi, rom-
lebic adgenen, Tu ra saxis ucxouri sasamarTlo gadawyvetilebebi ewinaaRmde-
geba sajaro wesrigis moTxovnebs. es logikuricaa, vinaidan aseTi norma romc
arsebobdes, igi azrs moklebuli iqneboda, radgan `Order Public -is~ daTqmis mi-
zani swored is aris, rom mosamarTles garkveuli Tavisufleba mianiWos, raTa
am ukanasknelma gadawyvitos, Tu romeli konkretuli ucxouri sasamarTlo ga-
dawyvetileba ar akmayofilebs sajaro wesrigis moTxovnebs. saqarTvelos Zi-
riTad samarTlebriv principebTan Sesabamisi ucxo qveynis sasamarTlo gadaw-

235 ix. l.goTuas miTiTebuli sadoqtoro disertacia, 55.
236 ix. susg #as-15-15-2016 ,01 marti, 2016 weli.
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yvetilebebis saxeebis zusti CamonaTvalis dadgena kanonis teqstSi wminda praq-
tikuli TvalsazrisiTac ar iqneboda gamarTlebuli. saqme isaa, Tanamedrove
cxovrebaSi, warmoiSoba axali tipis samarTlebrivi urTierTobebi da, Sesaba-
misad, Sinaarsobrivad axali detalebis Semcveli sasamarTlo gadawyvetile-
bebi, romelTa cnobisa da aRsrulebis sakiTxi xSir SemTxvevaSi, sadavo SeiZle-
ba iyos, amgvar reglamentacias azri ara aqvs da swored konkretuli garemoe-
bebidan gamomdinare, mosamarTlis Sefasebaa optimaluri gamosavali.

imavdroulad, ucxouri sasamarTlo gadawyvetilebis qveynis sajaro wesrigis
sawinaaRmdego aqtad aRiareba dasaSvebia maSinac, roca mis sarezolucio na-
wilSi an dasabuTebaSi zustad ar aris mocemuli TviT aRsrulebis moTxovna,
an igi iTvaliswinebs iseT samarTlebriv da saaRsrulebo Sedegebs, romlebsac
meore saxelmwifos samarTali ar icnobs. amasTan, ucxo qveynis sasamarTlo ga-
dawyvetilebis aRiareba Sedegobrivi TvalsazrisiT, ewinaaRmdegeba sajaro wes-
rigs, saxelmwifos ZiriTad samarTlebriv principebs [specialuri kanonis 68-
e, p. 2 `z~)237.

(10) aranakleb problemuria sakiTxi _ ucxo qveynis romeli dawesebulebis ga-
dawyvetilebis aRiareba da aRsruleba eqvemdebareba saqarTvelos sasamar-
Tlos. sagulisxmoa, rom gadawyvetileba gamotanili unda iyos saxelmwifo sa-
samarTlo xelisuflebis organos _ sasamarTlos mier. miuxedavad imisa, ra
formiT gamodis igi, gadawyvetilebis, dadgenilebis saxiT Tu sx. mTavaria, mxa-
reebs Soris dava miiCneodes gadaWrilad da garkveuli iyos maTi uflebebi da
movaleobebi. imavdroulad, dasaSvebia saarbitraJo sasamarTlos gadawyveti-
lebebis aRiareba da aRsruleba. saarbitraJo sasamarTlos gadawyvetilebebis
egzekvaturas uaRresad didi mniSvneloba gaaCnia imis gaTvaliswinebiT, rom ar-
bitraJi mniSvnelovan adgils ikavebs evropaSi vaWrobis sferoSi. am sakiTxs
awesrigebs niu-iorkis konvencia238. es saerTaSoriso xelSekruleba vrceldeba
davebze, romelTa mxareebi SeiZleba, iyvnen rogorc fizikuri, ise _ iuridiu-
li pirebi. igi gamoiyeneba saarbitraJo gadawyvetilebaTa mimarTac, romlebic
ar miiCneva im saxelmwifos Sida gadawyvetilebebad, romelSic moiTxoveba ma-
Ti cnoba da aRsruleba. es debuleba gulisxmobs, rom ucxo gadawyvetilebis
cneba da arsi konkretuli qveynis kanonmdeblobiTa da doqtriniT ganisazRvre-
ba [niu-iorkis konvenciis me-3 muxli]. yovel wevr saxelmwifos SeuZlia, gaake-
Tos daTqma imasTan dakavSirebiT, rom igi konvencias gamoiyenebs mxolod iseT
saxelSekrulebo an sxva samarTalurTierTobaTa safuZvelze warmoSobili da-
vebis mimarT, romlebic ganmcxadebeli saxelmwifos erovnuli kanoniT savaW-
ro urTierTobad miiCneva.

saarbitraJo SeTanxmebad miiCneva yvela werilobiTi SeTanxmeba an xelSekru-
lebis damatebiTi SeniSvna, an mxareebis mier xelmowerili SeTanxmeba, romel-
sac Seicavs werilebisa da depeSebis gacvla. cnobisa da aRsrulebis Sesaxeb Su-
amdgomlobis aRmZvreli mxare waradgens saarbitraJo gadawyvetilebis dedans
an mis saTanadod damowmebul asls da aseve _ saarbitraJo SeTanxmebis dedans,
an saTanadod damowmebul asls [niu-iorkis konvenciis me-4 muxli]. iuridiul

237 agreTve, ganasxvaveben imis mixedviTac darRveulia ZiriTadi principebi saproceso samar-
Tlis kuTxiT („saproceso-samarTlebrivi sajaro wesrigi~) Tu materialuri samarTlis kuT-
xiT („materialur-samarTlebrivi sajaro wesrigi“). ix. l.goTuas miTiTebuli sadoqtoro
disertacia, 55.

238 saqarTveloSi ZalaSia saqarTvelos parlamentis 1994 wlis 3 Tebervlis dadgenilebiT.
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literaturaSi gavrcelebuli mosazrebis Tanaxmad, ̀ Tu uflebamosil sasamar-
TloSi aRiZra Suamdgomloba saarbitraJo gadawyvetilebis gauqmebis an aRsru-
lebis SeCerebis Sesaxeb, maSin im organos, romelsac mimarTes TxovniT am ga-
dawyvetilebis cnobisa da aRsrulebis Taobaze, SeuZlia, Tu amas mizanSewoni-
lad miiCnevs, gadados am gadawyvetilebis aRsrulebis sakiTxis gadawyveta. mas,
agreTve, SeuZlia im mxaris SuamdgomlobiT, romelic iTxovs am gadawyvetile-
bis aRsrulebas, daavaldebulos meore mxare, waradginos jerovani uzrunvel-
yofa~239.

rac Seexeba cnobas, am sakiTxze sasamarTlo msjelobs mxolod aRiarebis Sesa-
xeb moTxovnis dakmayofilebis winapirobebis arsebobisas. erT-erT ganCineba-
Si, sakasacio palatam aRniSna: sasamarTlo aRar imsjelebs mopasuxis sxva ar-
gumentebze, romlebic ucxo qveynis gadawyvetilebis cnobisa da aRsrulebis
uaryofis safuZvlebs exeba, radgan daadgina, rom Suamdgomloba uaryofil iqna
gadawyvetilebis saqarTvelos teritoriaze cnobis nawilSi. Sesabamisad, aRar
ganixileba gadawyvetilebis aRsrulebis sakiTxic240. sagulisxmoa, rom ucxo sa-
xelmwifos sasamarTlo gadawyvetilebisa da ucxouri saarbitraJo gadawyve-
tilebis cnoba da aRsruleba sxva qveyanaSi am ukanasknelis sajaro xelisuf-
lebis mier ganxorcielebuli aqtia, romelTa mimarTebiT es saxelmwifo sru-
li suverenitetiTa da TavisuflebiT sargeblobs. saerTaSoriso samarTalSi
moqmedi `gaTanabrebis Teoriis~ Tanaxmad, ucxouri aqti unda aRqmul iqnes da
iuridiulad gauTanabrdes Sidasaxelmwifoebriv sasamarTlo gadawyvetilebas.
Sesabamisad, am saxis sasamarTlo gadawyvetilebebis saproceso Sedegebic Si-
dasaxelmwifoebrivi samarTlis mixedviT unda gadawydes. es koncefcia nostri-
fikaciis saxeliT aris cnobili da emyareba yvela saxelmwifos samarTlebrivi
sistemis Tanasworuflebianobis mosazrebas. ucxo qveynis sasamarTlo gadaw-
yvetilebis an ucxouri saarbitraJo sasamarTlos gadawyvetilebis cnobisas,
meore qveynis teritoriaze ucxouri aqtis moqmedeba farTovdeba, magram mxo-
lod im SemTxvevaSi, Tu ar arsebobs mis cnobaze uaris Tqmis safuZvlebi241.

239 cit: l.goTuas miTiTebuli sadoqtoro disertacia, 129.
240 ix. susg #a-2135-S-46-2015, 26.2015
241 iqve.
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